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SECTION 1 - EXECUTIVE SUMMARY

1.1 Death always evokes grief. To some it brings release and to their families
relief from the distress of observing a loved one in decline and pain. For others the
grief and distress of suffering untimely bereavement can seem unbearable. That is
particularly so for many who suffer the loss of a longed-for and much-loved baby at
or before birth or in the early months of life. To learn later of uncertainty about the
existence and disposal of their babies’ ashes has compounded the grief, caused
further distress to many, and given rise to mixed emotions in others. That highlights
the importance of taking steps urgently to ensure that future cremations of babies
are handled with sensitivity that has due regard to the duty to lay their remains to
rest as and where their families wish.

1.2  The work of the Commission has been confined to the cremation of babies
and infants. It may coincidentally have an impact on arrangements for the cremation
of older children and adults. However, it must be recognised that there are special
features of baby and infant death and cremation of which it is important to be aware
in trying to devise systems to avoid repetition of past failures. Perhaps the most
significant are the practical result of cremation of a baby and the proper
understanding of that by the three separate groups who have roles in arranging and
conducting funerals and cremations, namely, healthcare staff, Funeral Directors and
crematorium staff. Public concern about the current situation and the need for
change was clearly expressed within a submission made by the parent of a baby
who died shortly after having been born prematurely:

‘| feel that it is essential that national standards are established to inform the
work of crematoria and that bereaved parents of the future are not left with
any doubt about what has happened to the remains of their deceased
children. If there are no remains then time should be taken to explain to
parents why this might be the case. Parents also need to understand why
apparently remains can be retrieved 100% of the time in some crematoria, but
almost never in others. The current situation is not acceptable.”

1.3  The aim of the Commission has been to identify where the problems lie and to
devise arrangements for cremation which address these problems in order to ensure
that those involved have a clear and consistent understanding of the whole process
that will enable them to assist families to make informed decisions, have their babies
laid to rest as they wish, and have confidence that their wishes have been
implemented. In doing so the Commission have been careful not to lose sight of the
many examples of good practice already available to tap into, in all areas, and the
widespread ethos of aiming to provide a dedicated public service.

1.4  In the Sections which follow, the circumstances which led to the creation of
this Commission are set out along with details of the work undertaken in the course
of the investigation and a summary of the 57 submissions received. The extent to
which cremation is practised in Scotland and how cremation is carried out are
explained. At the core of the Report are Sections addressing the nature of “ashes”
and the means available to ensure the recovery of ashes in baby and infant
cremations. Sections are then devoted to how baby and infant cremation is
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regulated and the attendant formalities, including the forms to be completed and
registration of the outcome. Two important legislative changes proposed are that
there should be a statutory definition of “ashes” and statutory regulation of the
cremation of babies of less than 24 weeks’ gestation. Since the Commission have
identified a fairly widespread lack of appreciation of the impact of the cremation
process on babies and infants and a failure to appreciate what the public expectation
of cremation is, the subsequent Sections deal with training, education and
communication.

1.5  Full consideration of all the material gathered by the Commission in the
course of their work has led to the following recommendations which have the
support of all members of the Commission. These recommendations are set out
below along with reference to the parts of the Report where they are particularly
addressed.



SECTION 2 - RECOMMENDATIONS

2.1 Inlegislating, devising policy, drafting information and guidance documents,
and making arrangements for and conducting baby cremations, the baby and the
interests of the family should be the central focus of attention. Parents and families
should be given time and space to reach the correct decision for them.
Arrangements should be in place at each hospital for ongoing contact with parents,
particularly mothers, where that contact is necessary. (11.34)

2.2  The FBCA in the course of their “critical friend” visits to crematoria and the
ICCM in their self-assessment questionnaire should address specifically the conduct
of baby cremations and recovery of ashes. (5.6)

2.3  The “ashes” which the Cremation Authority is obliged to give into the charge
of the person who applied for the cremation if he so desires should be defined in
legislation as “all that is left in the cremator at the end of the cremation process and
following the removal of any metal”. That should not preclude the applicant from
consenting in advance to the removal of metals, such as coffin nails and artificial
joints, and their separate disposal, including as part of a metal recycling scheme.
(7.22)

2.4  Cremation Authorities should review their practices immediately to ensure
that, in dealing with the “ashes” following cremation, they proceed on the basis that
the “ashes” are as defined in the foregoing recommendation. (7.21)

2.5 The Scottish Government should inform their counterparts in England and
Wales and Northern Ireland about the changes in legislation in Scotland to enable
them to consider clarification of the definition of “ashes” in identical terms. (7.23)

2.6 All Cremation Authorities at whose crematoria ashes are not always
recovered should liaise with a crematorium or crematoria where ashes are recovered
more regularly to share their experiences and information about their respective
practices in order to identify changes in practice that should be introduced
immediately with a view to increasing the prospects of recovering ashes. (8.13)

2.7  The Cremation Authorities which have rejected the use of trays for baby
cremations on health and safety grounds should urgently consider, in light of the
experience of others, the introduction of a local protocol to allow trays to be used in a
way that will expose no one to undue risk. (8.14)

2.8  As an urgent interim measure, the ICCM and the Federation of Burial and
Cremation Authorities (FBCA) should form a joint working group, which should also
include two lay persons nominated by the Scottish Government and a representative
of Facultatieve Industries Ltd, to consider the various practices and techniques
currently employed in baby and infant cremation in full-scale cremators with a view to
identifying those practices which best promote the prospect of recovery of ashes
inclusive of baby remains and compiling Guidance for cremator operators. The
working group should identify aspects of the cremation process which could
conceivably be changed or improved and into which research ought to be
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commissioned by the Scottish Government. The working group’s endeavours may
be assisted by the fact that the majority of cremators in use in Scotland are produced
by the same manufacturer, Facultatieve Technologies Ltd. (8.36)

2.9 Following completion of its work in 8 above, that working group should also
consider the operating systems and other features of the cremators in use in
Scotland and the practices currently employed with a view to identifying those
aspects of the cremation process which could conceivably be changed or improved
and into which research ought to be commissioned by the Scottish Government.
That should include the practice of cremating babies at the end of the working day
and overnight with the cremator operating and monitoring equipment switched off in
a way that will cause no material environmental damage and satisfies SEPA that it
should be permitted, with a view to increasing the prospects of recovering ashes.
(8.36 and 8.39)

2.10 That working group should consider and advise whether, in light of experience
in England and Ireland, and having regard to their efficiency in recovering ashes and
the costs of installation and operation, the Scottish Government should commission
research into the design and development of small-scale cremators. (8.40)

2.11 Each Cremation Authority should publish a policy statement, which should
include a commitment to the sensitive treatment of the baby throughout and to
respecting the wishes and needs of parents and families, and also set out the
Authority’s policy on ashes. To ensure clarity and consistency the ICCM and the
FBCA should form a joint working group to develop a model policy statement
reflecting best practice and allowing for local variation as appropriate. (8.44)

2.12 Funeral Directors and healthcare staff should include appropriate extracts
from the Cremation Authority policy in information and guidance material given to
families. (8.45)

2.13 The cremation of non-viable babies should be the subject of legislative
regulation. (9.4)

2.14 Appropriate forms of application for cremation should be prescribed for each
of three categories of cremation of babies and infants: (a) stillborn baby; (b) shared
cremation of non-viable babies; and (c) individual cremation of a non-viable baby.
(9.7, 9.23, 9.40, 9.42 and 9.44)

2.15 On each form of application for cremation there should be a clear warning, in
terms appropriate to that form, that ashes may not be recovered, with provision for
the applicant to acknowledge having read that warning. In the case of (b) shared
cremations the warning should also state that any ashes recovered will either be
scattered or interred, and specify which, at the crematorium. (9.10, 9.24, 9.40, 9.44)

2.16 In the context of their introduction of a new death certification process, the
Scottish Government should review the currently prescribed content of cremation
application Form A to ensure that only essential questions are incorporated into the
new prescribed forms for (a) and (c). (9.16, 9.17, 9.24 and 9.44)
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2.17 All forms of application prescribed should be designed by the Scottish
Government with simplicity and clarity in mind, and all Cremation Authorities, Health
Boards and other healthcare providers should be required to use the forms so
prescribed and designed. (9.14 and 9.18)

2.18 The forms prescribed for (a) and (c) should contain a question requiring the
applicant to specify how the ashes should be dealt with following the cremation. The
options available should include retention for a defined period pending a final
decision and also later extending the period of retention. (9.10, 9.24 and 9.44)

2.19 There should be provision in forms for (a) and (c), or on a separate form, for
the applicant to authorise a representative, such as the Funeral Director, to collect
the ashes. Where the Funeral Director is the person authorised, the form should
also provide for the consent of the applicant to the Funeral Director returning the
ashes to the crematorium in the event that the applicant does not collect them from
the Funeral Director or give the Funeral Director instructions as to their disposal
within a defined period. (9.11, 10.16)

2.20 There should be a specific legislative provision that the cremation should not
be authorised to proceed if the application does not contain a clear direction as to
how the ashes should be dealt with. (9.12)

2.21 Where ashes are left in the care of the crematorium on the basis that they will
be collected, or to await further instructions within a defined period, the Cremation
Authority may not scatter or inter them unless 14 days’ notice of their intention to do
has been given to the applicant. (9.13)

2.22 The forms prescribed for (a) and (c) should be completed and signed by the
applicant personally, and the applicant’s signature should be withessed by a person
who is not a member of the applicant’s family and has no part in the arrangements
for the cremation. (9.9, 9.10, 9.21 and 9.44)

2.23 It should be provided in legislation that those entitled to apply for cremation
are: (i) in the case of (a) and (c) the nearest relative as defined by section 50 of the
Human Tissue (Scotland) Act 2006; and (ii) in the case of (b) a person authorised by
the Medical Director of a Health Board or other healthcare provider, and that an
application presented by a different person should be accepted only on cause
shown, which should be recorded in the register referred to below. (9.19, 9.20 and
9.42)

2.24 Senior Cremation Authority staff should be responsible for the scrutiny of all
cremation application forms to satisfy themselves that the applicant is entitled to
make the application as mother, nearest relative or on cause shown. There should
be legislative provision that, if the Cremation Authority is not satisfied of the
applicant’s entitlement to apply, then authority for the cremation to proceed may be
refused. (9.20)

2.25 Legislative provisions similar to those in Regulation 20 of the 2008
Regulations (England and Wales) should be introduced requiring appropriate
certification of a stillbirth. (9.23)



2.26 The duty of Cremation Authorities as to the handling of ashes set out in
Regulation 17 of the 1935 Regulations should be extended to apply to stillborn and
non-viable babies. (9.25 and 9.44)

2.27 The provisions of Regulations 13 and 15A of the 1935 Regulations should be
amended to apply to stillborn children. (9.26)

2.28 NHS Scotland should review the provision of the facility of hospital-arranged
cremation throughout Scotland with a view to making consistent provision in all
Health Boards. (9.32)

2.29 The Scottish Government should establish a working group comprising
representatives of Health Boards, Funeral Directors, Cremation Authorities and
miscarriage and child bereavement support organisations to consider evolving
practices in the arrangement and conduct of shared cremations and to draw up a
code of practice setting down minimum standards for shared cremations. (9.35)

2.30 The 2012 CMO and CNO Guidance on sensitive disposal should be reviewed
and consideration should be given to revising it to take account of the comments
made in Section 9. (9.36 to 9.39)

2.31 Annex C to the CMO and CNO Guidance should be revised to: (i) set out
specifically the options for disposal explained to the mother above the space for her
signature; (ii) state that ashes may not be recovered following cremation, and that
any which are recovered will be scattered or buried at the crematorium; and (iii) state
specifically that the standard procedure to be followed where the mother declines to
discuss disposal is cremation along with others. (9.40 and 9.41)

2.32 The form of application for (b) should state that each mother has authorised
the hospital to arrange a shared cremation, and that such authorisation is held in
hospital records. (9.40, 10.7 to 10.10)

2.33 Each application for cremation of a non-viable baby should be accompanied
by a medical certificate that the pregnancy loss occurred before 24 weeks and
showed no signs of life. (9.42)

2.34 Cremation Authorities, Funeral Directors and Health Boards should review the
contractual arrangements in place for shared cremations in light of ICCM Guidance
contained in Section 6 to satisfy themselves that the respective responsibilities of the
parties are so defined as to ensure that such cremations are carried out in a dignified
and sensitive manner. (9.48)

2.35 Each Cremation Authority should be required by legislation to record the
cremation of each deceased baby, stillborn baby and non-viable baby carried out by
the Cremation Authority in a register or registers comprising prescribed columns,
every one of which must be completed, including in particular, if the ashes were
scattered or buried, the date and their location and, if collected, the date and by
whom. (10.4 and 10.5)



2.36 The Cremation Register should be a public document and the Scottish
Government should make legislative provision to that effect, subject to any
restrictions necessary in the interest of privacy and to comply with data protection
requirements. (10.6)

2.37 Each Health Board and other healthcare providers should maintain a register
of authorisations in which the crematorium at which the baby was cremated is
recorded in a way that will ensure traceability of the link between the baby and the
ashes. (10.8)

2.38 Since responsibility for preserving important records relating to hospital-
arranged cremations lies with the hospital or other healthcare provider, a working
group comprising Health Board representatives and a representative from the private
healthcare sector, chaired by a Scottish Government official, should be appointed by
the Scottish Government to review hospital record-keeping practice in all hospitals
and other healthcare providers in relation to documents relevant to baby and infant
cremations with a view to identifying best practice to be applied across Scotland.
(20.9)

2.39 The registers kept by Cremation Authorities, Health Boards and other
healthcare providers should be preserved indefinitely. All forms of application,
certificates and other official documents relating to a cremation should be preserved
for a minimum of 50 years. (10.10 and 10.11)

2.40 The Scottish Government should form a working group drawn from Cremation
Authorities and providers of software to crematoria to review the available facilities
for electronic processing and storage of cremation documents and records, to
consider and recommend appropriate improvements to achieve the objects of the
recommendations of this Commission, and to consider what additional features and
facilities the software manufacturers should be invited to develop, all with a view to
ensuring that the systems in use by Cremation Authorities are as efficient and secure
as possible. The working group should also consider and advise on the appropriate
requirements for back-up systems. Having regard to the importance of keeping
records secure, the working group should also consider and advise whether
additional security measures are necessary and what back-up storage systems
should be provided. (10.12)

2.41 In the case of deceased and stillborn babies, on completion of the entry by
recording the ashes location or collection and the date thereof, the Cremation
Authority Registrar should be required to send a notice to the applicant confirming
which occurred and, if scattered or interred, where that was, along with an extract of
the full register entry. In the case of the individual cremation of a non-viable baby
the Registrar should issue such a notice and extract on request and the form of
application should provide for such a request to be made. (10.13)

2.42 The ICCM and FBCA should review their respective technical training
programmes in accordance with the requirements identified in Section 11. (11.12 to
11.16)
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2.43 The FBCA should review all published Guidance documents to provide clear
and fully informed guidance on the prospects of ashes being recovered based on
knowledge of skeletal maturity rather than gestational age alone. (11.14)

2.44 The ICCM and FBCA should each introduce into their respective technical
training programmes provision requiring the trainee technician and his mentor to
attend and undertake, in the course of the training period and at a crematorium
identified by the Institute or the Federation as excelling in the conduct of baby and
infant cremations, a full day of training in the conduct of baby and infant cremation
on two separate occasions. The trainee should be required to satisfy the examiner of
his knowledge and understanding of the methods and techniques of the conduct of
baby and infant cremations that enhance the prospects of recovering ashes. (11.16)

2.45 The ICCM should revise their management training scheme to include an
element dealing with baby and infant cremation and to make that a compulsory part
of study for the certificate in cremation management. (11.18)

2.46 The person with direct management responsibility for the operation of a
crematorium should hold either a qualification in crematorium management or the
FBCA certificate of competence to operate cremators or the ICCM intermediate
certificate for crematorium technical operations. (11.19)

2.47 The FBCA should develop and introduce a training programme for continuing
professional development. (11.20)

2.48 Mothers of non-viable babies and families of stillborn babies and very young
deceased babies considering cremation should be advised where there is a
possibility that ashes will not be recovered and reminded of the availability of the
option of burial. (11.24 and 11.34)

2.49 All providers of training programmes for Funeral Directors should review them
in the light of any legislative changes affecting the cremation of non-viable and
stillborn babies and associated administrative procedures. (11.26)

2.50 All providers of training programmes for Funeral Directors should devise
modules designed to give Funeral Directors an understanding of the cremation
process, the effect it has and the prospects of recovering ashes in baby and infant
cremations. (11.26)

2.51 Each Health Board, as part of continuously improving the quality of the
service, should identify staff who will have responsibility for communicating with
families about arrangements for disposal and liaising with Funeral Directors and
crematoria and, as part of their continuous professional development, arrange for
their further education and training in the necessary skills, including developing their
communication skills, improving their understanding of the roles and responsibilities
of colleagues, and providing an appreciation of the capabilities of modern cremation
equipment and contemporary cremation practice and the effect of cremation on
babies and infants. (11.35)
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2.52 Health Boards should support staff in initiating the formation of local multi-
disciplinary working groups comprising all with a role in dealing with the fate of the
baby from hospital to crematorium to exchange information, knowledge,
understanding, practice and experience, as well as promoting joint training
programmes, with the aim of ensuring that all involved are familiar with the facilities
available and practices followed locally. (11.36)

2.53 Health Boards, organisations providing advice, support and guidance to
grieving families such as SANDS UK and the Miscarriage Association, Funeral
Directors, the ICCM and FBCA, and any other body providing advice, support and
guidance to grieving parents and families should review all publications dealing with
cremation that are likely to be distributed to, or seen by, the public to ensure that
they include accurate information that is expressed clearly and consistently,
including in particular information about the prospects of recovering ashes, and that
they contain a reminder of the availability of the option of burial. (11.37)

2.54 The Scottish Government should establish a working group comprising a
representative from each Health Board and chaired by a Scottish Government official
to review all Guidance documents and information leaflets in use over all Health
Boards and private healthcare providers, including those compiled by, or in
conjunction with, bodies such as SANDS and the Miscarriage Association, relating to
management of pregnancy loss and infant bereavement and arranging disposal, with
a view to ensuring consistency in that Guidance and information, and endeavouring
to reduce the proliferation of different documents in use. (11.38)

2.55 Where invited to do so by affected parents, local councils / authorities should
facilitate discussion for plans for local memorials. (12.7)

2.56 The Scottish Government should form a working group, to include
representatives of affected parents and bereavement support groups to consider
whether there should be a national memorial dedicated to the babies whose ashes
were mishandled or mismanaged and, if so, the form that it should take. (12.8)

2.57 The Scottish Government should establish a National Committee with
responsibility for baby and infant cremations. (13.4)

2.58 The National Committee should be chaired by a senior Scottish Government
official. Its membership should be drawn from authorities, organisations, professions
and other bodies with a role in baby and infant cremation, and should include
representation from groups or organisations representing affected parents and
providing bereavement support. (13.5)

2.59 The National Committee should have power to establish working groups of its
membership, with co-opted members where appropriate, to consider specific
recommendations from this report. Each of the working groups recommended above
would be sub-groups of the National Committee. It would be open to the National
Committee to assign to one working groups the tasks assigned in more than one
recommendation, for example recommendations relating to technical matters and
cremation technology could be dealt with by a professional sub-group reporting back
to the full Committee. The National Committee should also have the power to
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establish working groups to consider other issues identified by the National
Committee and to report back to the National Committee. (13.6)

2.60 The National Committee should report to Scottish Ministers annually on
progress against the recommendations made by this Commission. That annual
report should be published on the Scottish Government website. (13.7)

2.61 The National Committee should, as a priority, develop a national Code of
Practice for baby and infant cremation. Such a Code, which should be informed by
the recommendations of this Commission, should set down the minimum
requirements for organisations to adhere to when supporting bereaved parents and
families through the baby and infant cremation process, and seek to identify best
practice to be followed by all bodies involved in baby and infant cremation. The
Code of Practice should include general principles and guidance as well as specific
technical and operational guidance for Cremation Authorities, Health Boards and
Funeral Directors, with a view to achieving consistently high standards of practice
among all with a role in baby and infant cremation. (13.8)

2.62 The Code of Practice should be a live document that is not only responsive to
developments, but also instrumental in promoting improvements, in practice,
technology, policy and legislation. The National Committee should therefore
continue to monitor developments in all aspects of activity related to baby and infant
cremation and review the Code annually to ensure that it reflects contemporary
standards and best practice. (13.9)

2.63 Scottish Ministers should appoint an independent Inspector to monitor
working practices and standards at crematoria, provide feedback to Cremation
Authorities on how they are performing and to report to the Scottish Ministers as
required. The independent Inspector should have authority to investigate complaints
from the public about working practices and standards at crematoria, to adjudicate
upon these complaints and report findings to the Scottish Ministers. The role of the
Inspector should be extended to the funeral industry in respect of which there is no
current provision for inspection. (13.10 and 13.11)

2.64 The Scottish Ministers should keep the cremation and funeral industries under

review and should consider, in light of the reports of the National Committee and the
independent Inspector, whether further regulation of either is required. (13.13)
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SECTION 3 - INTRODUCTION

Origins of the Commission

3.1 In the latter part of 2012 considerable public concern was expressed over the
accuracy of information given to bereaved parents about the existence or non-
existence and final resting place of the ashes of their babies who had been
cremated. The circumstances which led to this are described in Dame Elish
Angiolini’s Mortonhall Investigation Report (MIR)1 into historical practices at the local
authority-run Mortonhall Crematorium in Edinburgh. The subsequent media
coverage led to over 250 families registering enquiries with that Investigation seeking
to establish whether ashes had been recovered from the cremation of their babies.
The publicity also led to similar, though less numerous, enquiries being made of
other Cremation Authorities, including Glasgow City Council, Aberdeen City Council,
Fife Council and Falkirk Council. The core concern was that in a number of cases in
which parents had been told that, following the cremation of their babies, there had
been or would be no ashes, there were in fact instances in which ashes had been
buried or scattered at a part of the crematorium that might or might not be readily
identifiable.

3.2  Edinburgh City Council acted swiftly in response to the public concern. On

4 December 2012, Councillor Lesley Hinds, Environment Convener for Edinburgh
City Council, issued an apology to families affected by historical practices at
Mortonhall Crematorium. On 7 December 2012 Edinburgh City Council announced
that a fact-finding investigation into historical practice at Mortonhall Crematorium
would be undertaken. The initial report of the investigation was published on

15 January, with its first and key recommendation being to continue investigations
via the appointment of a suitable independent person. On 22 January 2013
Edinburgh City Council announced that Dame Elish Angiolini, former Lord Advocate
for Scotland, had been commissioned to undertake an independent investigation into
the historical practices at Mortonhall Crematorium?.

3.3 Anumber of local and national media stories followed and BBC Scotland
issued Freedom of Information requests to all Cremation Authorities in Scotland,
asking how many babies had been cremated since 2008 and in how many cases
ashes had been returned or scattered with parental consent. As a result of the

' Mortonhall Investigation Report, Background Section:
http://www.edinburgh.gov.uk/downloads/file/2673/mortonhall _report - 0_contents and background p1-14
? http://www.edinburgh.gov.uk/news/article/1125/independent_investigation_into_mortonhall_crematorium. The
Mortonhall Investigation commenced worked in early 2013 with the following remit:
. To assess and review the initial findings of the City of Edinburgh Council report prepared by
Mike Rosendale, Head of Schools and Community Services dated 11 January 2013 (‘CEC report’)
. To assess and comment on the arrangements to review current policy and practice recommended
in the CEC Report
. To review any Mortonhall Crematorium records (together with the outcome of the PwC data
collation exercise) and to carry out further interviews of staff and others relevant to the
investigation, in each case as you consider necessary
. To assess and comment on the historic practices of management and staff at Mortonhall
crematorium
. To establish the rationale that underpinned practices at Mortonhall, and to confirm where practices
may have departed from Council policy
. To assess and comment on the communication process between Mortonhall, NHS Lothian,
Funeral Directors and bereaved parents
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responses received, BBC Scotland raised concerns about historical practice at
Hazlehead Crematorium in Aberdeen (where no ashes had been returned for any of
the 24 cremations of babies since 2008) and in Fife (where ashes had been returned
or scattered in 45 of the 87 cremations).

3.4  On 3 April 2013 BBC Scotland broadcast a documentary which identified
apparent inconsistencies in practice in crematoria across Scotland®. On 4 April,
immediately following broadcast of the BBC Scotland Programme, Aberdeen City
Council released a statement* indicating that the Council had already ordered a
‘precautionary audit’ on practice at Hazlehead in January, following concerns about
practice at Mortonhall. A report on that audit, conducted bg/
PricewaterhouseCoopers, was published on 15 July 2013°. The Council viewed the
report as confirming that procedures at Hazlehead Crematorium were sound.

3.5 Glasgow City Council did not respond to the request from BBC Scotland
because the information sought had not been collated in time. However, following
the broadcast of the documentary, some parents from the Glasgow area spoke to the
council and the media with their concerns.® Shortly thereafter Glasgow City Council
issued a statement explaining that an initial internal review had already been carried
out and announcing that a second phase of review would be undertaken.” On

16 May 2013 the Council published the results of its review of all relevant cremations
in the previous 15 years, and issued an apology after finding that there had been a
small number of cases where ashes had been dispersed without the knowledge, or
against the wishes, of parents®.

3.6 The Commission are not aware of any other Cremation Authority carrying out
any review but are aware of perhaps 50 to 75 cases in Scotland, and expect that
there are more where concerns have been raised, in addition to those at Mortonhall.
In some instances these concerns relate to the accuracy or otherwise of information
provided by healthcare staff or Funeral Directors.

Establishing the Commission

3.7  The state of distressing uncertainty in which many people were left as a result
of these developments led to calls upon Scottish Ministers to set up a public inquiry.
Following debate in Parliament and within the Government, Scottish Ministers
established this Commission on 16 April 2013. Once its general membership of
experts with experience in matters relevant to the work of the Commission had been
identified by Ministers, Lord Bonomy was asked to chair the Commission. His
appointment was announced on 2 May 2013.°

3 BBC news: http://www.bbc.co.uk/news/uk-scotland-22003573

* Aberdeen City Council website: http://www.aberdeencity.gov.uk/CouncilNews/ci_cns/pr_hazlehead 040413.asp
® Aberdeen City Council website: http://www.aberdeencity.gov.uk/CouncilNews/ci_cns/pr_pwcaudit 150713.asp
and http://www.aberdeencity.gov.uk/nmsruntime/saveasdialog.asp?lID=51442&sID=666

® BBC news: http://www.bbc.co.uk/news/uk-scotland-22114517

! Glasgow City Council website: http://www.glasgow.gov.uk/index.aspx?articleid=9859

8 BBC news: http://www.bbc.co.uk/news/uk-scotland-glasgow-west-22556955 and Herald Newspaper:
http://www.heraldscotland.com/news/home-news/glasgow-city-council-apologises-for-disposing-of-baby-ashes-
against-parents-wishes. 1368718352

¥ Scottish Government website: http://www.scotland.gov.uk/News/Releases/2013/05/lordbonomy02052013
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3.8 At the first meeting of the Commission on 21 May 2013 the proposed remit
formulated by the Minister for Public Health, Michael Matheson, was tabled and,
following discussion which resulted in minor revisal thereof, was agreed. The
revisals made were accepted and endorsed by Scottish Ministers. The agreed remit
was as follows:

e To review the current policies, guidance and practice in Scotland in relation to
the handling of all recoverable remains (ashes) of babies and infants, and to
make recommendations for improvement to ensure that: parents and other
bereaved relatives receive clear and consistent advice and information about
the disposal of such remains and have their wishes adhered to; and that any
such remains are treated sensitively and compassionately.

e To consider existing legislation, with particular reference to the Cremation
Act 1902 and the Cremation (Scotland) Regulations 1935, in order to identify
gaps, inconsistencies and weaknesses and to make recommendations on
what issues should be addressed in future legislation.

e To consider existing practice and guidance in related fields such as the NHS
and funeral services in order to identify gaps, inconsistences and weaknesses
that should be addressed; and to make recommendations on the format and
content of future guidance.

and:

e To give guidance on the conduct of any investigations of historical practice
undertaken by Local Authority or independent crematoria operators.

3.9 The Commission met for the second time on 28 May 2013 when the enquiries
that should be made and the general range and nature of the information, evidence
and other material the Commission would seek to gather and collate were discussed
and agreed. Recognising the possibility that Cremation Authorities with which
parents had raised issues might wish to have these concerns enquired into, the
Commission took this early opportunity to issue interim Guidance in accordance with
the last sentence of the remit above, on the conduct of investigations of historical
practice by Cremation Authorities. That Guidance, which remains available to any
Cremation Authority, should be considered the definitive view of the Commission. It
can be found at Annex C.

3.10 In 2005 the Government established the Burial and Cremation Review Group
to look at 2 main subjects, namely (i) the death certification process and (ii) the law
generally relating to burial, cremation and cemeteries, the former in response to the
scandal of Harold Shipman in England and the latter because the time was right to
review, in light of social change, legislation that had been in place a long time. The
Review Group recommended that all the various pieces of legislation relating to
burials, cemeteries and crematoria management should be swept away and
replaced by one Act of Parliament into which the main provisions appropriate to the
modern era should be consolidated in a way that would allow for them to be
amended fairly easily as required by subordinate legislation.

3.11  The Review Group’s report also made many detailed recommendations about
burial and cemeteries, and a few about cremation. Some of their recommendations
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apply to both. Four have a direct bearing on the work of this Commission:
recommendation 12 that the right to instruct the disposal of bodies after death should
be vested in the nearest relative as defined in section 50 of the Human Tissue
(Scotland) Act 2006; recommendation 13 that all records and forms relating to the
disposal of bodies should wherever possible be maintained in electronic form;
recommendation 23 that there should be legislation to make clear that home
cremation is illegal; and recommendation 31 that sufficient guidance exists as to the
disposal of fetal remains and the Scottish Government should issue an update of the
1992 NHS circular on the disposal of such remains. Others, such as the series
relating to death certification and recommendation 28 and 29 relating to
responsibility for authorising the cremation of people who die abroad, are relevant to
how some changes that this Commission recommend should be implemented.

3.12 It can thus be seen that, although the trigger for the creation of this
Commission was the concern that first emerged at Mortonhall Crematorium, the
Commission should also be seen as presenting an opportunity to contribute further
to the task, already initiated, of developing a scheme for burial and cremation and for
baby cremation in particular that is appropriate for the twenty-first century. That
scheme should aim to ensure that throughout the arrangements and the conduct of
cremation, the baby and the interests of the baby’s family are the paramount
consideration for the various professionals who are involved with that family.

The Work of the Commission

3.13 The Commission met on 8 occasions. The dates of these meetings, and the
approved minutes produced from each one, are available at Annex S.

3.14 The Commission received a total of 57 submissions in response to its call
following the first meeting. These are discussed later in this Report.

3.15 The majority of work, which informed the discussion at each formal meeting,
was however conducted outwith these meetings. Written and oral requests for
information and copies of current and historical documentation were issued to
crematoria, cremator manufacturers and Health Boards. Expert opinions were
obtained in conjunction with the Mortonhall Investigation. The Commission
Secretariat were engaged throughout in communications to obtain further
information and clarification of information already received on a variety of topics.

3.16 Each member of the Commission wishes to express gratitude to, and
admiration of, the Commission Secretariat, comprising Alison Kerr and Sarah Dillon,
for their dedicated support of the work of the Commission.

3.17 Although it was not within the scope of the Commission to investigate the
detail of individual cases, particularly where there may be disputed factual matters to
resolve, steps were nevertheless taken to obtain documentation in relation to those
cases where parents had made submissions to the Commission in order to learn
more about the causes of parents’ concerns. The Commission understand that, as a
result of this, in certain cases documentation not previously seen by parents was
subsequently made available to them.
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3.18 Lord Bonomy held meetings with several groups and individuals in order to
discuss information that had been submitted in writing or which reflected issues
brought to his attention during the course of other meetings. He held three meetings
with parents: in July 2013, in December 2013 and in May 2014, this last being to
gain their input on a draft of this Report. The Commission Secretariat also met
separately with parents in July 2013, in response to early concerns about making
submissions to the Commission. That last meeting resulted in an extension and re-
advertising of the date by which submissions could be made.

3.19 In recognition that further practical investigative support was required,
Norman Dowie, a retired Deputy Principal Clerk of Justiciary in the High Court in
Edinburgh, was appointed to assist in undertaking enquiries into the operation of
crematoria. Visits were paid to South Lanarkshire, Livingston, Aberdeen, Mortonhall,
Seafield and South West Middlesex Crematoria. Numerous tele-conferences were
held with staff at many more. Meetings were held with the Chief Executives and
other staff of both Glasgow City Council and Aberdeen City Council; with
representatives of the National Association of Funeral Directors (NAFD) and with
crematoria managers from across Scotland at a joint regional meeting of members of
the Institute of Cemetery and Crematorium Management (ICCM) and the Federation
of Burial and Cremation Authorities (FBCA). A meeting with health professionals
was also held to discuss submissions received from this sector and health board
responses to the request for their current policy and practice documentation.
Numerous telephone interviews were conducted with staff of crematoria, Funeral
Directors and hospitals. Following publication of the MIR, discussions were held with
the Scottish Environment Protection Agency (SEPA) to consider aspects of MIR.

3.20 At the outset of the Commission’s work Lord Bonomy met with each
Commission member individually to discuss areas of the Commission’s work on
which they had knowledge and experience. These meetings, and other on-going
communications between Lord Bonomy and members, led in turn to individual
Commission members willingly undertaking additional tasks of great assistance to
the Commission as a whole.

3.21 Lord Bonomy and the Commission Secretariat liaised with Dame Elish and
the Mortonhall Investigation team regularly. The Commission wish to record their
appreciation of the assistance they provided. As the work of the Commission
progressed it became clear, as had initially been thought, that it would not be
appropriate to report without knowing the findings of the Mortonhall Investigation.
Since its work was not completed until 14 April 2014, the original target date for the
Commission’s Report of December 2013 could not be met. The Mortonhall
Investigation Report (MIR) was made available to the Commission on its publication
date of 30 April 2014. Once the initial draft of the Commission’s Report, taking
account of the terms of the MIR, was completed, the opportunity to read and then
offer feedback on it at a face-to-face meeting was made available to all of the directly
affected parents who had made submissions to, or engaged in discussion with, the
Commission.

3.22 These discussions with parents on the draft Report took place over two days,

Monday 26" May and Wednesday 28" May. At the meeting on 26th May, attended
by 14 parents, a copy of the draft was given to each, some of its contents were
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outlined, and there was a short discussion of some suggestions made by those
present. It was agreed by all that the draft should be treated with the utmost
confidentiality, not only because it remained in draft form and was subject to change,
but most importantly because of the distress that could be caused to parents in
general if the contents of the draft were exposed to public debate before the report
was finalised. The subsequent meeting, held on 28" May, was attended by 11
parents, with email or written feedback received from a further 5, including 2 who
had been unable to attend either meeting.

3.23 The topics discussed, which resulted in several revisions and amendments to
the Report’s narrative and recommendations, included regulation of crematoria and
Funeral Directors; bereavement training for healthcare staff and Funeral Directors;
greater transparency and access to information if a parent wanted this; an
independent crematorium inspectorate; more time to decide on cremation,
notification whether ashes were or were not recovered; how the application forms for
cremation could be improved; the definition of ashes and what should be made
available to bereaved parents; the extent to which ‘overnight’ cremation and shared
cremation were ethically acceptable and also their views on local and national
memorials.

3.24 There was general agreement on most of the topics during the meeting.
However it was acknowledged that not everyone held identical viewpoints and that
other parents affected, who had not made submissions to the Commission or who
had not been able to attend, could hold different views. At their meeting later on
28th May the Commission took full account of the feedback before agreeing a final
draft in which a number of the suggestions made in these two meetings are
reflected. Ultimately it was the responsibility of the Commission to make the decision
as to which of the many suggestions made at these meetings, and indeed the
suggestions made by many others throughout the course of the Commission’s work,
to incorporate into this Report.

3.25 The above sets out the key activities of the Commission, which helped inform
the content of this Report. The Commission recognise that affected parents had an
enormous amount to contribute to its work and wishes to acknowledge and thank
them for sharing their personal experiences and memories within their submissions,
and the valuable views and insights they provided throughout the course of the
Commission’s work and at the meetings in May. All members of the Commission
recognise and appreciate that, for many, that involved the distress of recalling
unhappy times. The Commission would also like to thank all others who made
submissions and all who assisted the work of the Commission in the many other
ways outlined above.

3.26 This is an appropriate point to pay tribute to the work of Councillor George
Ryan, of Glasgow City Council, in supporting affected parents in the area until his
sudden and untimely death on 5 October 2013. The Commission also wish to
recognise the value of the work undertaken by the many bereavement support
organisations and their staff, including the hundreds of volunteers, who help, where
they can, to ease the pain and grief of those who experience the loss of a baby, and
who assist parents and families in finding a way though the difficult arrangements in
the aftermath of such a loss.
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SECTION 4 - SUBMISSIONS
Context and Background

4.1 One of the first acts of the Commission was to issue a public call for written
submissions on 22 May 2013, following its first meeting the day before.

4.2  As well as seeking input from professional groups and individuals, the
Commission’s view was that, if it was to make recommendations for the future, it had
to understand what may have gone either right or wrong for parents and families,
under previous or current policies, practices and legislation. This was a difficult but
necessary request to make of those most affected. Initially, there was
understandable reluctance on the part of some to engage with the Commission.

4.3  The original request was for written submissions by 19 July 2013. However,

a meeting between parents and Lord Bonomy and a subsequent meeting between
parents and the Commission Secretariat established that, given more time and wider
circulation, for example via bereavement support and other charity networks, more
parents would be likely to respond. The date for responses was therefore extended
to 2 August 2013.

4.4  As has already been noted, the Commission ultimately received a total of 57
written submissions which fell into four fairly well-defined categories.

e By far the largest category, of 27, was those individuals who had themselves
lost a child, many of whom had subsequently experienced further distress as
a result of the information they had received and/or some aspect of the
funeral arrangements.

e A further 13 submissions were received from organisations such as the NHS,
local authorities, Cremation Authorities, charities and parents’ groups.

e Each of the organisations represented on the Commission also made a
submission.

e Seven additional individual submissions were received from persons whose
work brought them into contact with cremation, but who were presenting their
own views rather than those of their employer organisations.

Key Points from Submissions

4.5 Whilst the topics raised and the views expressed varied across these different
groups, the point on which there was striking consensus was that parents should
receive as “ashes” whatever remains in the cremator after the cremation process,
regardless of its composition, if they so wish.

4.6 Expressed in different ways across many submissions was the clear
consensus that, whatever changes may be required or would be recommended,
these should be framed in a person-centred way that has the necessary flexibility to
allow for the individual choices, situations and feelings of those involved.
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4.7  Another main area highlighted across all the categories was the need for
better communication among Funeral Directors, healthcare staff and crematoria staff
and also between each of their organisations and those who have been bereaved.

4.8 Underpinning this second point on communication was the desire for more
consistent national guidance, policies and - in particular - practices across the
country, delivered through effective training and designed to ensure that those who
had been bereaved receive accurate information delivered in a sensitive and
supportive manner.

Submissions from Parents

4.9 The submissions received from parents were deeply personal and often highly
emotive. Many had been profoundly affected by the triple distress of suffering the
death of their child, followed by difficulties with the funeral arrangements, then
exacerbated by new, conflicting or contradictory information as to what happened to
their child’s ashes.

4.10 The clearest and most frequently recurring point made in these submissions
was that parents should be able to receive any and all ashes remaining after
cremation if that was what they wished. Parents were very clear that it did not matter
if the ash was, for example, predominantly coffin ash; they wanted any and all
remains to be offered to them or any other parent in a similar situation.

4.11 From the experiences recounted, it was also clear that there was variation in
the information about the availability or otherwise of ashes that was given to
bereaved parents across the country, and the manner in which this was conveyed (or
not) to them. Approximately half of these submissions directly attributed
responsibility for their distress to one or more of the three main staff groups involved:
health care staff; funeral director staff and crematoria staff. Whilst it was not possible
to ascertain whether this attribution was always correct, ie any one staff group may
simply have passed on information to a parent gained from one of the other two staff
groups, this in itself suggested that there were flaws in the chain of communication
between these groups and what they each then communicated to parents.

4.12 Afurther matter of note was the time-frame encompassed by the submissions
from parents. Dates were mentioned in 25 of the 27 submissions from parents,
ranging from the mid-1970s to 2012. The first point to note is that the majority dated
from the 1980s and 1990s, with only three cases dating from within the last five
years, and one of those expressing a neutral rather than a negative view of their
experience. The second point to note is that, while these submissions suggested
practice had varied by date as well as by area, they did not indicate whether practice
had improved with the passage of time. So whilst the span of time involved across
all these submissions may explain some variations in the nature of the support and
information provided to parents, and the availability of ashes, it does not explain all
of these.
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4.13 In suggesting improvements for the future, these submissions tended to focus
on the need for compassionate, person-centred approaches when professionals are
working with individuals who have suffered the loss of a child.

4.14 Some additionally expressed the view that, whilst parents should be actively
involved in decision-making, this had to be conducted in a way that recognised how
difficult it can be to make considered decisions based on information given at a time
of extreme distress. A suggestion was that it may be beneficial for arrangements to
be discussed on more than one occasion with parents, in order to better ensure that
they fully understand the choices available to them. Signposting to support services
should also be considered an essential part of any discussions with bereaved
parents.

4.15 Other suggestions included standardised industry guidance, more detailed
and thorough inspections of crematoria and tighter enforcement of standards.

Submissions from Organisations

4.16 Thirteen submissions were received from across a range of organisations
involved in the process of infant cremation including the NHS, local authorities,
crematoria, crematoria and cemetery professional bodies, charities, bereavement
support services, Funeral Directors and groups representing affected parents.

4.17 Several of these submissions strongly recommended there should be a clear
definition of ashes, because of the current different interpretations of ‘ashes’ and
‘cremated remains’ in eg the Guidance issued by the ICCM and FBCA respectively.

4.18 Arecurring suggestion was that national guidance, or a single code of
practice, should be developed which would define clearly a consistent process for
cremating infants, regardless of the circumstances of their death.

4.19 This could, for example, include the cremation or burial advice and support
that would be offered to those who had suffered the loss of a child through cot death,
which has to be investigated via the Crown Office Procurator Fiscal Service.

4.20 Such national guidance should address complying with environmental and
public health obligations whilst at the same time maximising the prospect of
recovering ashes.

4.21 This national guidance or code of practice might principally involve funeral
director and crematoria representative bodies, but could additionally encompass
NHS bereavement support services.

4.22 Staff training within and across the different sectors, communication between
organisations and with parents and standardised forms and documentation within or
across the different sectors were also identified as areas for improvement. These
measures, it was suggested, would also better ensure that clear and consistent
advice, support and information could be given to parents in the future.
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Submissions from Commission Members

4.23 Each Commission Member made a submission, either on behalf of their
organisation or in respect of their role within that organisation. The content of these
submissions reflected their understanding of the current system and the areas that
they believed required improvement. They also demonstrated a general willingness
to effect any necessary changes in the light of Commission findings, which accorded
with views expressed at Commission meetings.

4.24 Submissions identified key areas for improvement as: communication (both
amongst agencies and with the bereaved); training of all staff involved across the
NHS, funeral industry, bereavement support services and Cremation Authorities; and
clear and consistent terminology, messages and guidance.

4.25 Submissions made clear that the collaboration of all partners was critical to
the improvement of the system and to the implementation of any recommendations.
Achieving continuity in training a large volume of staff across a number of different
sectors, however, was highlighted as a challenge.

4.26 A proposal made was for a national framework to be agreed that might
ensure any new policy would be implemented consistently across Scotland, including
clearly defined roles for the different professionals involved in the process.

Submissions from Other Individuals

4.27 Submissions in this category came from individuals who were, or had been,
linked in a professional capacity to infant bereavement. This encompassed the NHS,
funeral industry, bereavement support services and professional bodies representing
Cremation Authorities.

4.28 The points and recommendations set out in these submissions did not tend to
overlap, although they did clearly suggest a general lack of consistency as the
biggest issue within the current system. This included lack of consistency in practice
across the years; in terminology; in the verbal information given to parents and in the
paperwork that was required to be completed by the various parties involved.

4.29 One recurring suggestion was to ensure that parents were talking through
options face to face with a recognised expert in bereavement, who might be either a
member of healthcare staff or Funeral Director staff.

Role of Submissions

4.30 The views and suggestions raised by all those who made these submissions
have played a central role in the Commission’s determination of issues to be
explored, the ensuing deliberations on these issues, and in the formulation of the
recommendations that have emerged, all of which is set out in the following Sections
of the Report.
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SECTION 5 - CREMATION IN SCOTLAND

5.1  The Commission’s remit relates to “babies and infants”. That terminology was
used to enable the Commission to address all cases where it could be suggested
that there might be no ashes following cremation, and has been interpreted by the
Commission as covering any pregnancy loss prior to the 24™ week of gestation,
stillborn children and infants up to about 2 years of age. Pregnancy losses will
generally be referred to within this Report as “non-viable babies”.

5.2 Cremation of deceased persons has been undertaken in Scotland since the
late 19" century10 .The Cremation Acts 1902 and 1952, and the Cremation
(Scotland) Regulations 1935 (the 1935 Regulations), amended by later Regulations,
most recently by the Cremation (Scotland) Amendment Regulations 2003, apply to
this day'". The long title of the Cremation Act 1902 is “An Act for the regulation of
the burning of Human Remains, and to enable Burial Authorities to establish
Crematoria”. In section 2 of that Act “crematorium” is defined as “any building fitted
with appliances for the purpose of burning human remains, and shall include
everything incidental or ancillary thereto”'.

5.3  Specific provision for cremation of stillborn children was made by

Regulation 16 of the 1935 Regulations, subsequently amended by the Cremation
(Scotland) Amendment Regulations 1967". A stillborn child is defined by the
Registration of Births, Stillbirths, Deaths and Marriages (Prescription of Forms)
(Scotland) Regulations 1997, Regulation 2(1), as “a child which has issued forth from
its mother after the twenty-fourth week of pregnancy and which did not at any time
after being completely expelled from its mother breathe or show any other signs of

life™ "4,

5.4  There is no legislative provision relating to the cremation of a non-viable baby.
Nevertheless, non-viable babies have been cremated throughout the United
Kingdom for in excess of 30 years. That cremation may be individual or collective,
that is shared with other non-viable babies. The Commission generally refer to the
latter as “shared cremations” or “cremations along with others”.

5.5 There are 27 crematoria in Scotland. The operator of a crematorium is the
“Cremation Authority”, defined in the introduction to the 1935 Regulations as “any
burial authority or company or person by whom a crematorium has been
established”. In the case of 14 crematoria the Cremation Authority is the local
council; in the case of the other 13 the Cremation Authority is a private company. All
cremate adults, infants and stillborn babies. There is also provision for individual
cremation of a non-viable baby at all 27 crematoria. At 9 of those 27 a non-viable

'% See ‘The Laws of Scotland: Stair Memorial Encyclopaedia’, Edinburgh: Butterworths, 1987

" Cremation Act 1902 http://www.legislation.gov.uk/ukpga/Edw7/2/8/contents; Cremation Act 1952
http://www.legislation.gov.uk/ukpga/Geo6and1Eliz2/15-16/31/contents; Cremation (Scotland) Amendment
Regulations 2003 Amendments http://www.legislation.gov.uk/ssi/2003/301/contents/made

12 Cremation Act 1902, Section 2: http://www.legislation.gov.uk/ukpga/Edw7/2/8/section/2

'3 Cremation (Scotland) Amendment Regulations 1967:
http://www.legislation.gov.uk/uksi/1967/398/contents/made

“The Registration of Births, Still-births, Deaths and Marriages (Prescription of Forms) (Scotland) Regulations
1997: http://www.legislation.gov.uk/uksi/1997/2348/contents/made
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baby may additionally be cremated along with others in a shared cremation arranged
by the hospital (see Annex O). All Cremation Authorities but one are members of the
UK-wide Federation of Burial and Cremation Authorities (FBCA). Thirteen are full
corporate members of the Institute of Cemetery and Crematorium Management
(ICCM). So some are members of both and one is a member of neither. There are
also full individual professional members of the ICCM at 17 crematoria. Both
organisations provide Guidance for crematoria and their staff, as well as Funeral
Directors and the wider public.

5.6  Whilst there are two other cremation organisations in the UK and Scotland
which can claim to play some part in representing those involved in cremation,
namely the Cremation Society of Great Britain and the Association of Private
Crematoria and Cemeteries (APCC), the FBCA and the ICCM are the principal
representative bodies, given the extent of their collective policy and practice reach in
Scottish crematoria. Both the FBCA and ICCM play a role in maintaining standards
at crematoria throughout the United Kingdom. The FBCA arranges what are
described as “critical friend” audit visits to a number of crematoria in the UK each
year. These visits are made by 2 Technical Officers and the President of the FBCA,
and may be attended by Scottish Government officials acting as independent
observers. Crematoria which have adopted the ICCM Charter for the Bereaved'®
complete an annual self-assessment questionnaire that is submitted to the Institute.
A gold, silver or bronze award is made to the crematorium by the Institute depending
upon the score achieved. Each year, 5% of the self-assessment questionnaires
returned are verified by ICCM staff in the course of a full day visit to the crematorium
which includes, where appropriate, the development of an improvement plan. The
self-assessment questionnaire is reviewed regularly and additional or revised
questions added as appropriate. Neither the FBCA nor the ICCM scheme currently
addresses specifically the conduct of baby cremations. The Commission think that
they should.

5.7  Of the circa 55,000 deaths in Scotland each year, approximately two-thirds of
funerals involve cremation. This proportion is, however, much lower in the case of
stillbirth and infant death up to 2 years of age. For example, in the years 2010, 2011
and 2012 there were 291, 299 and 274 stillbirths recorded'® of whom approximately
one-third were cremated whilst the others were buried. In the same years 218, 238
and 217 infants died between birth and their first birthday, and 13, 21 and 17 died
between their first and second birthdays'’. Of these, approximately one quarter were
cremated whilst the others were buried. The preference for burial cannot be
explained by cost. Most funeral undertakers and Cremation Authorities do not charge
for their services in the burial and cremation of children, in many instances up to the
age of 18. Itis likely that it is simply the result of social attitudes and practices. If
anything, burial is more expensive since a lair in which to lay the baby to rest may
have to be purchased'®.

'3 |CCM Charter for the Bereaved: http:/www.iccm-
uk.com/iccm/library/Reference%20Charter%20Review%202012.doc

'® National Records of Scotland ‘Vital Events Reference Tables’ Stillbirths 2002-2012 Table 4.4: http://www.gro-
scotland.gov.uk/statistics/theme/vital-events/general/ref-tables/2012/section-4-stillbirths-and-infant-deaths.html

7 Figures provided by National Records of Scotland Senior Statistician in response to a Commission request on
30 October 2013. See also Annex Q

'® All Burial and Cremation Authorities (most usually the 32 Scottish Local Authorities) include relevant charges
on their respective websites.
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5.8 The position in regard to non-viable babies is much less clear. Such figures
as are available do not enable the ratio of cremations to pregnancy loss through
termination and miscarriage to be calculated with any degree of accuracy. The
figures also largely pre-date new Guidance issued by the Chief Medical Officer and
the Chief Nursing Officer for Scotland (CMO and CNO Guidance) in 2012'°, which
gave Health Boards twelve months to implement a new minimum standard of shared
cremation for all non-viable babies. That Guidance was issued too late to have any
impact on the statistics for the three years for which information was gathered by the
Commission.

5.9 Inthe years 2010, 2011 and 2012 there were in Scotland 12,939, 12,554 and
12,447 terminations of pregnancy®. Whilst the total number of miscarriages cannot
be accurately recorded, it is currently estimated that about one in 5 pregnancies end
in miscarriage across the UK as a whole®', which would suggest that there may be
approximately 13,500 miscarriages in Scotland each year, not dissimilar to the
number of terminations each year. NHS Scotland records show that between 5000
and 6000 miscarriages per annum are dealt with in hospitals.

5.10 The available statistics indicate a recent rise in the number of cremations of
babies. In those figures from 2010, 2011 and 2012 there were 887, 714 and 748
individual cremations of non-viable babies and 116, 118 and 149 shared cremations
of non-viable babies?. The number of shared cremations refers to the cremation
itself, rather than the number of non-viable babies cremated together. The FBCA
compiles an annual statistical review which indicates that in 2012 there were 4000
cremations of non-viable babies. However there is some uncertainty as to the
reliability of this number, as crematoria may have interpreted the question differently,
some returning the number of cremations and others the numbers of babies. The
FBCA figure of 6824 cremated non-viable babies in 2013 is considered more
accurate. Of note is the fact that Craigton Crematorium in Glasgow appears to
conduct the largest percentage of cremations of non-viable babies: 3088 in 2012 and
3542 in 2013. This overall rise in numbers, particularly from 2012 to 2013, may
reflect an increase in shared cremations in general from about the end of 2012
following phasing in of the new CMO and CNO Guidance.

5.11 At the start of their work the Commission invited every Cremation Authority to
provide information in response to a series of questions. All responded. Questions
15,16,17 and 17a related to the numbers of cremations of babies and infants and the
recovery and collection of ashes. The responses? show a wide variation in practice
from recovery of ashes in every case at some crematoria handling fairly small
numbers of baby cremations, to zero recovery in Mortonhall (Edinburgh), Hazlehead

19 Disposal of Pregnancy Loss Up to and Including 23 Weeks and 6 Days Gestation:
http://www.sehd.scot.nhs.uk/cmo/CMO(2012)07.pdf
% NHS National Services Scotland, Information Services Division: Abortion Statistics Report 2012, Page 4:
http://www.isdscotland.org/Health-Topics/Sexual-Health/Publications/2013-05-28/2013-05-28-Abortions-
Report.pdf

NHS National Institute for Health and Clinical Excellence ‘Ectopic Pregnancy and Miscarriage: NICE Clinical
Guideline 154’ Published December 2012: http://www.nice.org.uk/nicemedia/live/14000/61854/61854.pdf
2 3ee Annex O, crematoria questionnaire summary, questions 15,16 and 17
% See Annex O for summary information, and full breakdown of data is available on the Commission webpages
at: http://www.scotland.gov.uk/Topics/Health/Policy/BurialsCremation/CremationCommission
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(Aberdeen) and Fife (Dunfermline and Kirkcaldy) and, in between, some where
ashes were recovered on occasions in individual cremations but not at all in shared
cremations.
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SECTION 6 - TECHNICAL ASPECTS OF CREMATION

The Process of Cremation

6.1  Cremation is carried out in a purpose-built furnace known as a “cremator”.
There are 10 different makes/models of cremator in use in Scotland. Although there
is no correlation between the design and structure of a crematorium and the type of
cremator used, the size of the population served by any crematorium is reflected in
the number of cremators installed there. In all there are 34 cremators in use,

32 gas-powered and 2 electric-powered (see Annex O).

6.2 Cremators are generally controlled/operated by the software installed, which
in all 32 gas-powered cremators currently in use includes an “infant" setting. A small
number of small-scale cremators, specifically designed for the cremation of
non-viable babies and possibly stillborn babies and the smallest of neonatal infants,
have been installed in the past in England, of which only two are now in use?. In
Scotland there are none apart from the very recent installation at Mortonhall
Crematorium, as noted by Dame Elish? in her Report.

6.3 The modern cremators in use in Scotland are designed, built and operated to
cremate bodies of many ages and sizes, but principally weighing between 60kg and
300kg (including the coffin). The cremator has 2 chambers, the main or primary
chamber where the coffin is placed and cremated, and the secondary chamber or
combustion zone where noxious gases and other pollutants are eliminated so far as
possible prior to the discharge of exhaust through the flue. Additional pollution
prevention equipment, referred to as “abatement plant”, had to be installed by
December 2012 “such that at least 50% of UK cremations are carried out in plants
fitted with an abatement” (see Annex H). The purpose of abatement plant is to deal
with pollutants which cannot be adequately eliminated by combustion, principally
mercury.

6.4 In his expert report to the Mortonhall Investigation, combustion engineer

Dr Clive Chamberlain, described the cremation process. The coffin is placed
adjacent to the cremator on a bier, from which it is pushed (“‘charged” is the technical
term) into the primary chamber either manually or by mechanical means fitted to the
charger. The interior of the cremation chamber at the start of most cremations is in
the range of 650°C to 850°C. Air for combustion is admitted to the chamber along its
length in order to establish burning along the whole of the coffin and thereafter the
ignition of the body. Body fat continues to fuel the process, at times raising the
chamber temperature to around 1000°C. Full details of the cremation process are
set out in Section 2 of the MIR % and in the report of Dr Clive Chamberlain (see
Annex F).

" See Report paragraph 8.21

5 Mortonhall Investigation Report, Section 2, Page 32:
http://www.edinburgh.gov.uk/downloads/file/2676/mortonhall report - 2 p21-77
% Mortonhall Investigation Report, Section 2, Page 21 onwards:
http://www.edinburgh.gov.uk/downloads/file/2676/mortonhall_report - 2 p21-77
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6.5 When the flame has ceased and the cremation is complete and the remains
have been removed from the chamber and allowed to cool, non-combustible items
such as coffin screws and handles, artificial joints and other metals, are generally
extracted by the use of magnets or other means. The residue remaining comprises
inorganic components of both the body, principally cremated bone, and the coffin
and any other item in the coffin. These are ground down to a sand-like consistency
in a machine known as a “cremulator”. The resulting contents of the cremulator are
consigned to a container and referred to as the “ashes”. In baby and infant
cremations this may be done by hand.

6.6 In order that a cremation can be completed within a reasonable time, the
combustion conditions within the primary cremation chamber are quite aggressive,
comprising jets of air introduced along the cremator together with support burners to
create the conditions necessary for active burning to take place. As a result,
turbulence is created within the chamber. As Dr Chamberlain has explained in his
report:

“This turbulence will entrain the lightest solid particles and carry them
out of the cremation chamber into the secondary combustion system.”

The bones in an adult cremation retain enough shape and weight to remain in the
primary chamber to be raked out but those of a baby may not. Any cremation
residue that passes to the secondary chamber is lost and cannot be recovered.
When a baby is cremated in the routine way that is applied in adult cremations, the
risk that significant cremation residue will be lost in this way is ever-present.

6.7 Asis plain from the MIR, until it became apparent at the end of 2012 that
there were circumstances at Mortonhall Crematorium which required investigation,
there was a fairly widespread understanding among those with a role to play in
arranging or carrying out cremation, such as Funeral Directors and hospital
gynaecology and maternity staff as well as some cremation technicians, that ashes
were unlikely to be recovered when a baby was cremated, and that there might be
no ashes recovered following the cremation of a stillborn baby or a very young infant.

Regulation of Crematoria and the Funeral and Cremation Industries

6.8 Asin the case of any significant development involving the installation and
use of potentially hazardous equipment, crematoria are subject to planning
regulation, building control and health and safety requirements. Beyond that the only
additional legislative controls that apply specifically to the practice of cremation are:

i) those relating to environmental protection, which are addressed below in
this Section;

ii) those relating to the arrangements for a cremation to take place, including

application, registration and the handling and disposal of the ashes, which are
dealt with in Sections 9 and 10 of this Report;
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iii) a requirement that every crematorium shall be maintained in good working
order, provided with a sufficient number of attendants and kept constantly in a
clean and orderly condition®” and

iv) a requirement that any crematorium shall be open to inspection at any time
by “the person appointed for that purpose”?®.

6.9 In keeping with this approach of light regulation of the practice of cremation
and the associated professions, the power to inspect at (iv) above has seldom been
used, the opening or closing of a crematorium is for the Cremation Authority to certify
and intimate to Scottish Ministers, and not for the Scottish Ministers to decide to
authorise®, Funeral Directors are not regulated, and few statutory provisions apply
to crematorium technicians. Whilst discussion on general regulation of the funeral
and cremation industries arose in the course of the Commission’s work, that is not a
matter that could be addressed in the context of a review, like this, of a particular
area of their work. However, specific regulation of baby and infant cremation is
required, as is greater clarity in the rules which apply. Since this Report contains
many recommendations for changes in rules and practice and it will take time to give
effect to some, the Commission consider that a standing committee is necessary to
oversee implementation and monitor change in order to improve and maintain
standards. That committee will no doubt review developments and consider whether
further regulation becomes necessary.

Environmental Protection

6.10 The applicable provisions relating to environmental protection are highly
technical. Different provisions apply depending upon whether the cremation is in a
full-scale cremator or a small-scale cremator designed for cremation of non-viable
babies. Some that apply to full-scale cremators have a bearing on how baby
cremations are conducted. In particular, they have a bearing on the question whether
the practice followed in a number of crematoria, of cremating babies overnight, is
compliant with those provisions or is in breach of one or more conditions of the
crematorium operating permits. This is discussed further below and in Section 8. It is
an important issue in light of evidence that following this course enhances the
prospects of recovering ashes including remains of the baby.

6.11 A crematorium is a Part B installation in terms of paragraph (c) of Part B of
section 1 of Schedule 1 of the Pollution Prevention and Control (Scotland)

" The Cremation (Scotland) Regulations 1935, Regulation 1:
‘1. Every crematorium shall be—
(a) maintained in good working order;
(b) provided with a sufficient number of attendants; and
(c) kept constantly in a clean and orderly condition:
Provided that a crematorium may be closed by order of the Cremation Authority if not less than one month's
notice be given by advertisement in two papers circulating in the locality and by written notice fixed at the
entrance to the crematorium. The Cremation Authority shall give notice in writing to the Secretary of State and to
the Department of the opening or closing of any crematorium.’
% The Cremation (Scotland) regulations 1935, Regulation 2:
‘2. Every crematorium shall be open to inspection at any reasonable time by the person appointed for that
Egurpose by the Secretary of State or by the Department.’

The Cremation Act 1952, Section 1: http://www.legislation.gov.uk/ukpga/Geo6and1Eliz2/15-16/31/section/1
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Regulations 2012 (“the 2012 Regulations”)*’. The 2012 Regulations implement the
requirements of the Industrial Emissions Directive (IED) as well as consolidating the
Pollution Prevention and Control (Scotland) Regulations 2000 (the

“2000 Regulations”) as subsequently amended, which applied until January 2014. A
permit to operate the crematorium is required. The competent authority responsible
for granting permits is the Scottish Environment Protection Agency (SEPA) (see
Regulations 10-13). The activities authorised have generally been described as
follows:

“The cremation of human remains and size reduction of cremated remains
being activities falling within paragraph (c) of Part B of section 5.1 of
Schedule 1 of the Regulations.”

The type or types of cremator installed are identified and a condition applied
requiring that they are so designed as to ensure that they can be charged only if the
secondary chamber is above 800/850°C with a negative chamber pressure. The
type of cremulator (for size reduction) installed is also specified.

6.12 There are standard conditions relating to administration, record-keeping,
reporting to SEPA, sampling and monitoring facilities, air emissions and the
operation of the installation, all designed to minimise pollution of the atmosphere.

6.13 A strong emphasis is placed by the Regulations on the existence of
appropriate and effective systems of management for installations to ensure a high
level of protection of the environment. Explanatory notes attached to the permit
include, as within the elements of a good environmental management system, that
operating staff must be properly trained and that management must ensure that
appropriate procedures are strictly adhered to.

6.14 In terms of Regulation 22 of the 2012 Regulations it is a condition of a permit
for a Part B installation that the best available techniques for preventing or, where
that is not practicable, reducing emissions from an installation must be used.
Regulation 23 provides that SEPA must include in a permit for a Part B installation
the conditions SEPA considers appropriate, when taken with Regulation 22, for the
purpose of preventing, or where that is not practicable, reducing emissions into the
atmosphere, taking particular account for that purpose of the general principles set
out in Regulation 21(2). The general principles set out in Regulation 21(2) are that
Part B installations should be operated in such a way that all the appropriate
preventative measures are taken against pollution, in particular through application
of the best available techniques, and that no significant pollution is caused.

6.15 At page 60 of the MIR a number of potential breaches of the Mortonhall permit
conditions are identified as occurring when the cremation of a baby takes place
overnight while the cremator is switched off and unattended®'. The conditions most

30 SEPA: http://www.sepa.org.uk/air/process_industry requlation/pollution prevention _control.aspx

¥ MIR, p60: 1. There may not be a minimum gas residence time of 2 seconds in the secondary chamber at 850
°C or 800 °C, the temperature being below either 800 °C or 850 °C. 2. There may not be a minimum oxygen
content of 3% by volume in the secondary chamber since the equipment controlling the air flow is switched off. 3.
There may not be negative chamber pressure in the secondary chamber which is partly achieved by the use of
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likely to be breached are operating conditions relating to the maintenance of the
combustion gases at 800/850 °C within the secondary combustion zone, the
triggering of an alarm should the temperature drop below that figure, and the
concentration of oxygen at the outlet from the combustion zone at not less than 6%
by volume.

6.16 It is arguable, on the basis of the opinion of Dr Chamberlain, discussed at
Section 9, that waiving the application of these conditions in the case of baby
cremations and thus permitting overnight cremation would have no material adverse
impact on the environment.

6.17 In the event that such amendment is considered to be a realistic possibility, an
application would be dealt with in accordance with the following rules. Regulation 61
of the 2012 Regulations provides as follows:

“Scottish Ministers: Guidance to SEPA

61. (i) The Scottish Ministers may issue guidance to SEPA with
respect to the carrying out any of its functions under these
Regulations.

(i) In carrying out any of its functions under these
Regulations...SEPA must have regard to any guidance issued
by the Scottish Ministers under this Regulation.”

The currently applicable guidance is contained in Process Guidance Note 5/2(12)
(PG Note) at Annex H.

6.18 In carrying out its responsibilities, SEPA, as a “Regulator”, must have regard
to the PG Note. The Regulations do not place any responsibility directly on
Cremation Authorities to comply with the PG Note. However, paragraph 1.7 provides
that the guidance is also for Operators “who are best advised also to have regard to
it when making applications and in the subsequent operation of their installation.”
Paragraph 1.3 of the PG Note states that the purpose of the Note is to provide
“guidance on the Best Available Techniques (BAT)". Permits issued by SEPA to
Cremation Authorities to operate the crematorium are subject to conditions that are
designed to ensure that “all the appropriate preventative measures are taken against
pollution, in particular through application of the Best Available Techniques” — see
Regulation 21(2)(a) and 22(1).

ventilation and temperature in the primary chamber. 4. There may be no spot sampling or continuous monitoring
of emissions. While there may be spot sampling of cremations more generally there may be none for the
cremation of young babies and the continuous sampling equipment will be switched off at night. 5. The alarm
may not operate if the temperature in the secondary chamber falls below the required temperature because the
relevant equipment is switched off at night. 6. There is no way of knowing, when the remains are removed in the
morning, whether cremation is complete and , if not, how that might be remedied. The only option at present
Mortonhall would be to either wait until the next night and use the overnight method or cremate using the full
adult process. Normally, with an adult cremation an operator will observe the process and remove the remains
only after the last flame has died meaning that there is nothing left to burn but since no observation is possible
overnight, there can be no way of knowing if cremation, or “calcination” as it is called in the permit, is complete.
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6.19 Another method of trying to maximise ashes recovery in baby cremation is to
use a small-scale or “infant” cremator. They are dealt with in the PG Note at
paragraph 5.28, which provides that small-scale cremators may be developed in
order to cremate stillbirth, neonatal and non-viable baby remains and that not all the
standards for full-scale cremators are then appropriate because of the relatively
small mass of pollutants emitted. A small-scale cremator is defined as a cremator
with @ maximum door opening of 300 x 300 mm and with a maximum length of
primary chamber of 1000 mm. The few small-scale cremators that have been built in
the United Kingdom have conformed to these requirements. All of paragraphs 5.39 -
5.53, relating to air quality and the management of emissions, apply to small-scale
cremators.

6.20 Both the ICCM and the FBCA regard the PG Note in paragraph 5.49 as
requiring all crematorium technicians to be trained in their duties relating to control of
the process and emissions to air. Whether it is an obligatory requirement is not clear.
The PG Note also indicates that the ICCM and FBCA training schemes are adequate
for that purpose. The ICCM and the FBCA regard completion of training as an
essential pre-requisite of conducting a cremation unsupervised. The training
schemes of both bodies not only deal with matters of environmental protection but
also address other important subjects. Training is discussed in Section 11.
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SECTION 7 - ASHES

Various Perceptions

71 From an early stage in the work of the Commission it was clear that many
members of the public find the widespread acceptance of the possibility, and in some
cases the likelihood, that no ashes would remain following the cremation of a baby or
infant difficult to understand. Part of the explanation lies in the absence of a uniform
understanding as to what is comprised in “ashes”. Regulation 17 of the

1935 Regulations provides as follows:

“After the cremation of the remains of a deceased person the ashes shall be
given into the charge of the person who applied for the cremation if he so
desires. If not they shall be retained by the Cremation Authority and disposed
of in accordance with any arrangement made with the said person and in the
absence of any such arrangement they shall be decently interred in a burial
ground or in land adjoining the crematorium reserved for the burial of ashes or
shall be scattered thereon...”

For some crematoria staff, however, the more accurate expression for what should
be given into the charge of the applicant is “cremated remains”. Both expressions
are used in Guidance issued by the two main crematoria representative
organisations.

7.2 In their most recent Guidance, formulated with the assistance of the Stillbirth
and Neonatal Death charity (SANDS) and published in June 2011, the ICCM gives
this advice to bereaved parents when considering cremation as an option for their
baby:

“If you choose cremation you should be informed that there might not be any
ashes resulting from the cremation (whether this be a shared / collective or
private cremation). If you choose a shared cremation then this information
should have been relayed to you by ... the hospital or by your Funeral
Director if you are arranging a private cremation®2.”

Parents are also advised that, where ashes are recovered in a shared cremation,
they will be scattered or buried by the crematorium. The same document also
provides guidance for hospital authorities and deals with, amongst other matters,
the appropriate terms for an agreement between a Cremation Authority and hospital
about cremation of non-viable baby remains. Among the terms proposed for
inclusion in any such agreement is the following:

“The hospital must inform parent(s) that ashes may not be recovered from
cremation.”

32 ‘Baby and Infant Funerals’, ICCM, Published June 2011, Page 3:
http://www.iccm-uk.com/iccm/library/BabylnfantFuneralsPolicyFINAL2011.pdf
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It should be noted that there are also circumstances where the ICCM makes
reference to “cremated remains”, for example in the self-assessment questionnaire
for crematoria®>. In the MIR the chief executive of the ICCM is quoted as follows:

“‘Whilst both terms are in common use and users might have a preference, the
Institute considers that they are one and the same thing. The definition which
the ICCM ascribes to both terms ‘ashes’ and ‘cremated remains’ is ‘anything
that is left over after the last flame has ceased’ in the cremator.”

7.3  In Guidance issued by the FBCA, the emphasis is different in that they refer to
‘cremated remains” or “tangible remains” rather than “ashes”. The Commission note
and welcome the clarification received from the FBCA Secretary, a member of this
Commission, that “in the context of cremation, ashes are the total recoverable
remains following the cremation of a human body and its coffin or container”®*
the FBCA Guide to Cremation and Crematoria, published in 2006, the term
“‘cremated remains” is defined as “the skeletal remains recovered following
cremation”. The FBCA's definition of “ashes” therefore seems to encompass and
include what they regard as included within the definition of the term “cremated
remains”.

.In

7.4 The FBCA Code of Cremation Practice for their members, published in 2005
states:

“Once a coffin with its contents has been placed in the cremator, it shall not
be touched or interfered with until the process of cremation is completed. On
completion the whole of the cremated remains shall be collected and shall be
disposed of in accordance with the instruction received.”

It is not clear whether “the whole of the cremated remains” equates to “ashes”.

7.5  Afurther expression is introduced by the FBCA’s Instructions for Funeral
Directors, revised in 2013, which includes this guidance:

“In cases where bereaved parents desire the cremation of an infant or of fetal
remains, they should be warned that there are occasions when no tangible
remains are left after the cremation process has been completed. This is due
to the cartilaginous nature of the bone structure. If the warning is not given
the parents may have been denied the choice of earth burial and thereby
subjected to understandable distress.”

The guidance is repeated in the NAFD Manual of Funeral Directors, 2013 edition.
Again, there appears to be some lack of clarity as to whether “tangible remains”
equates to “cremated remains” or to “total recoverable remains” ie “ashes”.

7.6 During the course of the Commission’s work, the FBCA additionally advised
the Commission that:

33 Report paragraph 5.6
% Letter from FBCA to Lord Bonomy, 6 May 2014
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“the FBCA would expect its members to treat any recovered remains with
respect and dispose of them in accordance with the instructions of the person

or entity arranging the cremation®.”

The use of yet another term “any recovered remains” tends to confuse rather than
clarify what “ashes” are.

7.7  Aside from these ambiguities of definition, however, the overall wording of
these FBCA Guidance extracts displays a commendable emphasis on transparency
and openness.

7.8  The Commission consider that one factor giving rise to the variations in the
recovery of ashes from crematorium to crematorium, noted earlier*®® is a difference
in the understanding of what exactly “the ashes” that “shall be given into the charge
of the applicant” are, in particular whether they are all that is left in the cremator at
the end of the cremation process or whether they are the bone or skeletal remains, if
any. Other factors may contribute to the variation in the recovery of ashes, including
concern for the safety of cremation technicians who operate the cremators. This
concern has led to the refusal by some Cremation Authorities to adopt the technique
of placing the baby coffin on a tray to enable ashes to be retained and recovered, by
preventing them from being dispersed by turbulence within the cremator caused by
the burner and injection of air.

7.9  Submissions made to the Commission and other enquiries made by the
Commission indicate that there is a widespread perception among the public that
“ashes” are whatever is left in the cremator at the conclusion of the cremation
process and that, if that is not the perception among crematoria staff, then it should
be. On the other hand, it was clear at meetings and discussions with representatives
and staff of Cremation Authorities and with Funeral Directors that the understanding
of many is that “ashes” are what remains of the cremated baby, and hence the
emphasis on “cremated remains” or “tangible remains”. That, combined with an
understanding that the bones are not sufficiently developed to produce remains, led
crematoria to convey to Funeral Directors, clergy and healthcare staff that there
would not be, or were unlikely to be, ashes following the cremation of a baby. The
extent to which that information was accepted without question by healthcare staff,
as illustrated in the MIR, is surprising®’.

7.10 In the case of adult cremations it is not suggested that cremation technicians
try, or should try, to separate what appear to be the remains of the cremated body
from other ash such as coffin ash, and from the remains of extraneous material such
as clothing or favourite items placed within the coffin. They rake down, cremulate
and hand over for dispersal or interment all that remains in the cremator at the end of
the cremation process. The submissions of affected families, supported by others,
are that the same course of action should be followed where there are no obvious
bone remains, since it is impossible to tell to what extent any remaining ash is
residue of the baby rather than the coffin and any contents. It is their view that the

% |etter from FBCA to Lord Bonomy, 6 May 2014
%6 Report paragraph 5.11
3 MIR, Section 6, p531
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whole material remaining in the cremator should be given into the charge of the
applicant or disposed of according to the applicant’s instructions whether or not there
are any bone remains.

What Remains in the Cremator

7.11 In the first half of 2013 Glasgow City Council carried out an internal audit of
their records of cremations undertaken at the Council’s crematoria at Linn and
Daldowie over the preceding 15 years in relation to each of 3 categories, namely
non-viable babies, stillborn babies, and infants up to the age of 24 months. That
audit sought to establish, among other things, the outcome of the cremation as
recorded on the cremation card (a card that accompanies the coffin from the moment
it is received by staff at the crematoria). The findings were that remains were
recovered from less than 5% of non-viable babies out of 1839 cases. In the case of
stillborn babies remains were recovered in 80.7% of cases and in infants up to

2 years in 72.8% of cases. The full internal audit can be found at Annex |. The report
makes the point that the distinction between stillborn babies and infants is blurred
because a birth after 24 weeks will be classified as an infant as long as the baby
survives for even a short period, whereas a stillborn baby could be delivered after
the normal 39 week gestation period has elapsed with a bone structure more
developed than that of an infant. It appears that the expression “remains” was
interpreted in Glasgow as “skeletal remains” in accordance with FBCA Guidance®.
While these findings present a mixed picture, they are also an indication that ashes
can be recovered from the cremation of non-viable babies.

7.12 This is borne out by the findings submitted to the Commission by every
crematorium in Scotland, available at Annex O. Whilst there was variation depending
on the crematorium, the overall national percentage of ashes recovered following the
individual cremation of a non-viable baby was 9% in 2010, which rose to 25% in
2012. In shared cremations of non-viable babies (where it is not possible to separate
the ashes and therefore not possible for them to be collected by families) the overall
national percentage of ashes recovered was 32% in 2010, rising to 36.5% in 2011
and 48% in 2012. The same findings indicate that the percentage of ashes recovery
rose with the age of the baby, between 76.5% and 91% for stillbirths and infant
deaths up to the age of two years respectively.

7.13 For the purposes of the Mortonhall Investigation, Dame Elish Angiolini
instructed an expert forensic anthropology report by Dr Julie Ann Roberts, which is
available in full at Annex E. In her expert report, Dr Roberts explains how bone
develops in a process called ossification which begins as early as the sixth fetal
week of life*®, with individual bones recognisable at 12-13 weeks. Dr Roberts
compared the results of previous studies of the effect on the very young bones of
non-viable babies of exposure to extreme heat with photographic evidence of the
cremation residue of babies between 17 and 22 weeks gestation cremated at
Seafield and Warriston Crematoria and concluded as follows:

* See, however, the updated position in Glasgow City Council as set out in Report paragraph 8.5
% Annex E, Section 6 ‘Skeletal Development in the Foetus and Infant’
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“The above analysis within the context of the Mortonhall investigation provides
direct, visual evidence that multiple individual skeletal elements can be
recognised following cremation in individuals as young as 17 weeks.”*°

She makes reference to a further study that illustrates that even at 16 weeks
gestational age there will be survival of ashes following cremation.

7.14 In the photographs of the residue remaining following the cremations at
Seafield and Warriston, bones were clearly identifiable among the other residue of
whatever container was used and any other material that was in the container. This
is compelling evidence that there are likely to be elements of the baby in cremation
residue of the tiniest babies.

7.15 Dr Roberts also explains in paragraph 8.2.3 of her report that i) the younger
the non-viable baby is, the more difficult it is to recognise the components of the
skeleton and ii) skeletal elements can be difficult to identify and may be confused
with other burnt debris, especially by an inexperienced member of staff. She
considers that there is also a risk that crematoria staff might inspect the content of
the cremator chamber and wrongly conclude, because the volume of ashes is
extremely small, that there are no ashes remaining.

The Law

7.16 In the context of the expert report of Dr Roberts and the different perceptions
of what ashes produced by cremation are, the language of Regulation 17, quoted
above at paragraph 7.1 leaves considerable room for debate about the definition of
the expression “ashes”.

7.17 ltis arguable that the word “ashes” refers back to either “the remains of a
deceased person” or to “the cremation of the remains of the deceased person”. In
other words “ashes” might be the “cremated remains of a deceased person” or
alternatively “what is left in the cremator after the cremation process”. That
uncertainty mirrors the uncertainty that is discussed above.

7.18 In view of the use of different language in the various Guidance documents
referred to above, the Commission thought it best to seek assistance in resolving the
uncertainty by obtaining the opinion of counsel (Annex D). The issue of
interpretation of Regulation 17 was referred to James Wolffe QC, now Dean of the
Faculty of Advocates, and Gordon Balfour, Advocate. In their opinion they recognise
the possibility of the two interpretations referred to above, but state clearly their view
that the correct interpretation is that “ashes” are all that remains in the cremator at
the end of the cremation process.

7.19 In coming to that view counsel had particular regard to Dr Chamberlain’s
description of the routine cremation as resulting in a small percentage of the coffin,
of whatever material it has been made, which is inorganic in nature, and a small
percentage of the body which is also inorganic in nature, mostly the bones, surviving
the cremation process. They also had regard to the conclusion of Dr Roberts that

0 Annex E, Section 8, The Cremation Process: Survival of Foetal and Infant Remains, page 21 of 24

37



fetal bones can be identified and recovered from at least 17 weeks gestation and her
observation that:

“It seems highly unlikely that even if a fetus was of a very young gestational
age there would be no cremated remains left, if the coffin and personal effects
were included in that definition.”

7.20 Counsel expressed the view that the legislator, in making the Regulations,
may be taken to have understood that human remains may well be cremated in a
coffin and that what remains after cremation will ordinarily include residue both of the
human body and of the container in which it was cremated in a way that it would be
impossible to separate them. In their view a contrary interpretation, which implied
that a distinction fell to be drawn between the two forms of residue would be
divorced from reality. They noted that the Oxford English Dictionary, Second Edition,
definition of “ashes” is “that which remains of a human body after cremation...”, but
conclude that:

“the word “ashes”, as it is used in Regulation 17, should be interpreted as
referring to the residue (other than things, such as metal coffin fixtures, which
on no sensible view would fall to be regarded as “ashes”) left after the
cremation of the remains of a deceased person, without seeking to distinguish
between residue which derives from the remains of the deceased and residue
which derives from the container or other things cremated with the body.”

They considered that the alternative narrow construction would be practically
unworkable. The Commission see no reason for a different approach to the
cremation of stillborn and non-viable babies.

7.21 Although counsel’s opinion is clear, it is the view of the Commission that the
obligation of a Cremation Authority as set out in Regulation 17 should be clarified by
legislation which provides, in so many words, that the “ashes” to be given into the
charge of the applicant for cremation are all that is left within the cremator at the
conclusion of the cremation process and following the extraction of all metal.
Cremation Authorities should review their practices immediately to ensure that they
proceed on that basis.

7.22 Metal consisting of coffin fittings, medical implants such as artificial joints and
similar items is routinely extracted at the end of the cremation process. The ICCM
and the Association of Private Crematoria and Cemeteries (APCC) both have metal
recycling schemes*', in which a significant number of crematoria participate,
whereby the various types of metal extracted are gathered together, sold and the
proceeds donated to charitable causes. The Commission consider that that practice
should be encouraged. Good practice is for the applicant for cremation to consent to
any extracted metal being disposed of in accordance with the recycling scheme. In
that way any issues that may arise in relation to ownership of the right to dispose of

“11CCM Metal recycling scheme: http://www.iccm-uk.com/iccm/?pagename=recyclingmetal
and APCC (Association of Private Crematoria and Cemeteries): http://www.apcandc.co.uk/index.html
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the metal are resolved. The Commission do not propose to address this matter
further since it is of limited relevance to baby and infant cremations.

7.23 It was plain at meetings of Cremation Authority representatives and Funeral
Directors*?, attended by Lord Bonomy, that those attending were acutely aware that
the decision whether the obligation to give ashes into the charge of the applicant
arose in practice in any baby cremation, was influenced by the Cremation Authority’s
understanding of what ashes are. At neither meeting43 was there any dissent from
the proposition that clarity on the point was desirable and should result in uniform
practice. There was natural concern that Cremation Authorities in Scotland make up
only 10% of the total number of Cremation Authorities in the United Kingdom and
that, strictly speaking, the majority would be unaffected by such a legislative change,
which would in itself create another area of uncertainty and possibly confusion. The
Commission have had regard to that concern and urge Scottish Ministers to inform
their counterparts in England and Wales and Northern Ireland about the changes of
legislation in Scotland to enable them to consider clarification of the definition of
ashes in identical terms.

“2 FEBCA/ICCM Crematoria Managers Conference, Glasgow, 24/10/13;
43 Glasgow City Council 11/11/13 (plus subsequent meeting 29/04/14) and Aberdeen City Council
15/11/13 (plus subsequent meeting 02/05/2014)
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SECTION 8 - SECURING THE RECOVERY OF ASHES

Background

8.1 Not every parent wishes to recover ashes from the cremation of their baby.
However, those who do are entitled to expect that the cremation has been conducted
in a way that maximises the prospects that there will be ashes which could include
remains of the baby. How that can be achieved is addressed in this Section.

8.2  Until the Mortonhall Investigation and this Commission were established there
was a remarkable degree of inconsistency in the recovery of ashes among the
different crematoria and even at the same crematorium. The MIR highlights a
difference between practice and results at Mortonhall as contrasted with those at
Seafield (Edinburgh) and Warriston (Edinburgh)*. It also appears that ashes were
recovered and given to families following cremation of stillborn and deceased babies
at Mortonhall in the early 1990s*°. At Hazlehead (Aberdeen) ashes were regularly
recovered in the 1980s but in the 6 years or so prior to the establishment of the
Commission none were recovered from 40 deceased babies of less than 18 months.
Notice was given to families that there would be no ashes in such cases. The
Aberdeen City Council audit covered the period 1984 and 1985. All the cases
identified involved stillborn babies or babies who died shortly after birth and in some
cases a matter of months after birth. That contrasted markedly with the period of
over 5 years between 1 April 2007 and 31 December 2012 during which period no
ashes were recovered in any of the forty cases of children dying between birth and
the age of 2 years. Details of baby and infant cremations throughout Scotland
between 2010 and 2012 and the extent to which ashes were recovered can be found
at Annex Q.

8.3  The random nature of this inconsistency in the recovery of ashes from
crematorium to crematorium was particularly highlighted by one submission to the
Commission recounting how the support and guidance of Aberdeen SANDS
(Aberdeen Stillbirth and Neonatal Deaths Society) made the family aware of a
crematorium where they would get ashes and how the proposed cremation at
Hazlehead was moved to that crematorium and ashes were returned from the
crematorium by the funeral director to the family.

8.4  Against that background it was reassuring for the Commission to learn in
January of this year that, following a visit by Aberdeen staff to Seafield Crematorium
(Edinburgh), baby cremations including cremations of non-viable babies are now
conducted at Hazlehead in a way that results in the recovery of ashes, including the
use of a tray to retain the ashes. Families are advised to present their baby in a
wooden casket or coffin. Ashes are now recovered and given to families at
Mortonhall in the case of non- viable babies as well as stillborn babies and infants* .

s perhaps significant to view this difference in practice in the context of the numbers of cremations
conducted. Figures provided to the Commission by Edinburgh Crematoria Ltd on 28/04/2014 show that Seafield
had conducted 56 individual cremations of non-viable babies, the earliest in 1993 and only 3 prior to 2000.
Similarly, Warriston had conducted 49 such cremations, the earliest in 1996 with the next not until 2004.

5 MIR, Section 4, p125

6 Annex E, Supplementary Anthropology Report, Section 1
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It has been encouraging to note these improvements occurring as the work of the
Commission has progressed.

8.5  Afurther development occurred on 27 May 2014, when Glasgow City Council
announced that it would, with immediate effect, cease to apply the restricted
definition of ashes as “the skeletal remains recovered following cremation” and
would instead use the “broad interpretation” of ashes which was proposed by Dame
Elish Angiolini in the MIR, and which is discussed and recommended in the
preceding Section of this Report. The Council now considers that it is very likely that
the broad interpretation will see ashes recovered in the vast majority of cases. The
Council has also notified Funeral Directors in the city and NHS Greater Glasgow and
Clyde of the change, to ensure that the bereaved parents are given accurate
information.

8.6  The recovery of ashes in baby and infant cremations is a challenging process
due to the limited quantity and the nature of the human material placed in the
cremator. The problems are clearly explained in 8.2.1 of the expert report of

Dr Roberts where, relying on the expert report of Dr Chamberlain, she says this:

“The aspects of cremation which are most detrimental to fetal and infant
remains appear to be the jets of air introduced into the cremation chamber
and direct heat in excess of 1000°C from support burners. Whereas the
weight of adult bones ensures that they are not carried out of the cremation
chamber into the secondary combustion chamber, fetal bones are much
lighter and so they may be carried through...so if fetal remains have been
blown into the [secondary] combustion chamber then they will not be
retrievable. Clearly a less vigorous method of cremation would be of benefit
when dealing with fetal remains. Lower temperatures of around 600/700°C
are recommended.”

8.7 There are basically three ways of conducting the cremation of a baby or
infant; i) in a full-scale cremator in the course of a normal working day, with the
operating conditions modified by use of the infant cremation setting or programme; ii)
in a full-scale cremator overnight with the control system switched off; and iii) in a
small-scale or “infant” cremator. The Commission address each in turn.

Full-scale Cremator on Infant Setting

8.8 Dr Chamberlain describes the position, so far as operating a modern
cremator which is compliant with the 2012 Regulations, as follows:

“Such cremators can be controlled minutely (manually, automatically or a
combination of both) to achieve the special conditions needed for infant
cremation. The secondary chamber and abatement equipment can operate in
conformance. The conditions of operation of the primary combustion
(cremation) chamber can be said to deliver cremated remains which can be
recovered. Usually, the remains for cremation will be inserted at primary
chamber temperatures (but not the secondary chamber) significantly lower
than for a full-size cremation.”
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The majority of baby and infant cremations are currently conducted in this way.

8.9 In her report, Dr Roberts refers to recommendations that no forced air should
be turned on*” and that the coffin should be placed on a pre-heated surface in a
corrugated metal tray with sides. Dr Roberts continues:

“‘Recovery of fetal and infant ashes is closely linked to the issue of how the
remains are contained during cremation. Clearly there is going to be a better
chance of recovering all the small bones if they are kept together in a small
metal tray which restricts dispersal during cremation. The other area of
concern is how the ashes are removed once the cremation is
complete...Usual practice is for the ashes to be raked out of the cremation
chamber...A better means of recovery of fetal and infant remains would be to
lift them out on a small tray once it has cooled down and then retrieve the
bones by hand.”

The Techniques Applied

8.10 These comments by Dr Roberts reflect what happens in practice. A number
of techniques are employed in infant cremations to try to maximise the prospects of
recovering ashes. What technique or combination of techniques is used varies from
crematorium to crematorium. The cremator manufacturer’s operational manual
generally includes guidance and instruction on best practice in the use of the infant
setting. The infant setting on the cremator control software programme should
generally result in less frequent ignition of the cremator burner and injection of air in
the main chamber of the cremator, and so control the process as to reduce
turbulence and temperature within the chamber, making the process more gentle.
The cremator technician monitors the progress of the cremation on a computer
screen. The activity within the main chamber can also be viewed through a spy hole.
In light of the information obtained from either or both sources the technician may
manually override the infant setting as considered appropriate to exert greater
control over the cremation process with a view to further increasing the prospect of
recovering ashes which include baby remains. Placing the coffin towards the front of
the cremator and thus some distance removed from the direct impact of the burner is
a further technique employed.

8.11 The technique now widely used of placing the coffin in a metal tray with raised
sides and ends is controversial. It is done with a view to containing the resultant ash
and preventing its being spread throughout the cremator by turbulence. In addition
the upright end of the tray nearest the burner further deflects the impact of the burner
from the baby. The very small quantity of ashes left after cremation of the tiniest
babies may not be recoverable by raking from the hearth of the cremator*®; on the
other hand, all the ashes contained in a tray can be gently brushed from the tray and
carefully preserved.

*" MIR Section 4, p121

“8 Annex E report of Dr Julie Ann Roberts, 8.2.2 “This process...is extremely detrimental to delicate
foetal and infant bones... Further fragmentation...could lead to destruction of the bone altogether or
loss amongst any accompanying burnt material”
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8.12 To date, some Cremation Authorities have ruled out the use of trays on health
and safety grounds. The concern is that the temperature of the tray combined with
the manual handling involved in removing it from the cremator gives rise to the risk of
the cremation technician or anyone passing through the cremator room during that
handling process being at risk of sustaining a burn injury through contact with the
tray. There is also concern about the risk of sustaining a burn injury while the hot
tray is resting on the cremator charger or a shelf to cool. Other Cremation
Authorities are satisfied, following risk assessment, that they have adequate
safeguards in place to permit a tray to be used safely. Trays have been in use since
at least the mid-1980s and their use has been commended in published articles™®.
These articles illustrate different forms of tray designed to achieve the same
objective.

8.13 ltis beyond the scope of the work of the Commission to address the merits of
the decisions made about the use of trays at different crematoria. The Commission
acknowledge that, since the hearth of a cremator is generally flat, ashes can be
recovered without the use of a tray where the hearth is in excellent condition®®.
However, that experience is far from universal, especially in the case of the smallest
babies. What is important is to note that the use of trays is widely regarded as
increasing the prospects of the recovery of ashes in baby and infant cremations. In
view of the experience of the successful use of trays to ensure the recovery of ashes
at many crematoria®', the Commission envisage that those crematoria which have
decided against the use of trays wholly or mainly on health and safety grounds will
wish to revisit the question of whether an adequately safe system for use of trays
can be devised. Both Hazlehead and Mortonhall, where the use of trays was
previously rejected on health and safety grounds, now use them in accordance with
clearly documented safe working practices and recover ashes where previously they
did not.

8.14 The Commission recommend that Cremation Authorities where trays are not
currently used and ashes are not routinely recovered in baby and infant cremations
should urgently consider whether trays can be introduced in a way which will ensure
that no-one is exposed to undue risk. Good practice requires that a detailed risk
assessment is an essential preparation before any working procedure is
implemented. The MIR records the view of the Health and Safety Executive that
crematoria are “low risk undertakings”. Itis content for local authorities to look after
the health and safety aspects of their operation®?. The equipment available to

“9 JM Dunlop, ‘Cremation of Body Parts and Fetuses’, Journal of Obstetrics and Gynaecology Vol 24 No 4, June

2004 and C Howlett, ‘The Cremation of Fetal Remains: Procedure and Practice’, IBCA (now the ICCM)

Conference Paper, 16 February 1997

% The hearth construction is an assembly of blocks laid in place with mortar, but with use, the hearth blocks wear

and become uneven, with ‘valleys’ between blocks into which (especially fine) ash accumulates and cannot be

raked out. Typically, hearth blocks must be replaced every 2000 to 3000 cremations.

" In June 2013, 16 crematoria advised they were using baby trays, including eg Craigton, Falkirk, Clydebank,

Inverness, Masonhill, Roucan Loch, Seafield and Cardross.

%2 MIR, Annex G ‘Cremation of Babies Safe Working Procedure and Protocol’, The City of Edinburgh council

December 2013:

http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&ved=0CCYQFjAA&url=http%3A

%2F %2Fwww.edinburgh.gov.uk%2Fdownload%2Fdownloads %2Fid%2F2689%2Fmortonhall report annex g_-
safe_working_procedure _and_protocol&ei=176RUOxIsSM7AbBw4GADQ&usg=AFQjCNFANPL8PgEBU02rGq

GUHZ0CJ gTGw
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reduce the risk includes gloves which give full protection to hands and forearms, a
fitment on the long handled cremator rake to enable the tray to be pushed into the
cremator, a similar fitment for pulling it partially from the cremator to avoid exposure
of the technician to the heat of the cremator, and automatic chargers. Arrangements
within the cremator room can also be devised to delineate no-go areas adjacent to
the cooling tray. The tray may also be cooled in an adjacent unused cremator.

Overnight Cremation

8.15 At some crematoria the practice is followed of placing the infant coffin in the
cremator after it has been turned off°® at the end of the day, when the residual heat
within the chamber is sufficient for an infant cremation. The cremation process
proceeds unattended overnight, and is concluded as usual when the flame goes out.
The passage of time until the following morning cools the tray to some extent, thus
reducing the health and safety risk. However, even then the tray remains extremely
hot and capable of causing injury until further cooled following removal. As matters
stand, as explained in paragraph 6.15 it is likely that following this procedure
breaches conditions of the crematorium operating permit.

8.16 When the MIR was published the Commission decided to explore further with
Dr Chamberlain his proposals for research and development. That led to discussions
between Dr Chamberlain and SEPA, principally about the design and operation of
small-scale cremators and the circumstances in which it might be possible for
overnight cremation to be permitted. Since in the opinion of Dr Chamberlain that
practice has no material adverse impact on the environment, the question arises
whether SEPA should be invited to amend crematorium operating permits.

8.17 The most common reason for Cremation Authorities resorting to the practice
of overnight cremation is to maximise the prospects of recovering ashes. Dr
Chamberlain states the position as follows:

“The most common reason for full size cremators not achieving compliance
with the current requirements for infant and fetal remains is an inability to
regulate the cremation conditions in the primary chamber such that cremated
remains are not transported out of the primary chamber into the secondary
zones and abatement.

As a result, the simplest solution is to cremate these subjects ‘overnight’ after
the cremator has been turned off.

The Cremation Industry has used overnight cremation for many years to try to
deal with the need to have recoverable remains from infant cremation. This
practice entails shutting down the burners and air supplies to the cremator at
the end of the normal working day and, after allowing the cremation chamber
to cool to say 700°C, to insert the infant cremation thus enabling it to proceed
slowly in quiescent conditions. Whilst this method often enables cremated
remains to be recovered, it does not comply with Clause 5.29 of PG 5/2(12).

5 “Turned off can be described as when the computer controlling the cremator has been switched off, which
means that the gas supply, burners, airflow, extraction fan and monitor.
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The recent and heightened concerns to do with infant cremation, and
especially in Scotland, entail a demand for recoverable remains from
cremation which must be met. After several discussions, it is appropriate to
include the position of SEPA on derogation to do with single ‘overnight
cremations:

‘The UK BAT Guidance as outlined and developed collaboratively with the
sector group which is made up of regulators. operators, manufacturers and
their representatives have not considered this option as it is currently outwith
the regulatory options for the sector — as we don’t know the combustion
conditions within the cremator we can’t comment on the likely emissions or
their likely impacts however from discussions it appears that charging occurs
during cooling with consequent lowered temperatures which would lead to
limited thermal destruction of pollutants coupled to low efflux velocities.

Derogation is from the Industrial Emissions Directive, when transposed into
MS relevant regulations it allows particular emission limit values to be
broached by an agreed amount for a set period of time — as we don’t know of
the combustion conditions we would not be able to set relevant ELV>*’s in this
manner. The PPC regs don't allow for “derogation” per se so SEPA would
need to take a universal decision on regulation for the sector which would{got

be based on BAT and which could be challenged by “interested parties”™.

8.18 Dr Chamberlain also believes that it should be possible to prove that the
practice is not harmful to the environment or alternatively devise a suitable set of
procedures and BAT guidelines upon which reliance can be placed, by carrying out
research. The key consideration, which is referred to below in connection with small-
scale cremators, is that the amount / mass / weight of cremation material is so small
that there is no significant environmental impact, especially if a maximum charge
weight were to be specified.

8.19 However, that question only arises if the practice of overnight cremation of
babies and infants meets with public approval. The Commission considered whether
there is any reason to doubt that overnight cremation is an appropriate procedure.
The coffin is charged in the usual way and ignites on the strength of the residual heat
within the primary chamber at the end of the working day. Closing down the
operating systems of the cremator does not affect the progress of the cremation. In
the opinion of Dr Chamberlain the process is altogether more gentle than the usual
daytime cremation in a full-scale cremator because the cremator chamber
temperature is lower and there is no prospect of turbulence from either the burners
of the air-jets, with the result that the prospect of the recovery of ashes which include
residual elements of the baby are enhanced. The baby is cremated in exactly the
same place and by effectively the same procedure as during the working day. The
ashes are then dealt with as in any other baby cremation. The Commission consider
that the overnight procedure just outlined is an appropriate way to conduct a baby
cremation which increases the likelihood of recovering ashes and hence aims to

% ELVs are ‘emission limit values’ which are set for processes regulated under the Pollution Prevention and
Control (Scotland) Regulations 2012 — the PPC Regulations.
%5 Annex G, Letter from Dr Chamberlain to SEPA, 13 May
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achieve the result that parents’ wish, subject to the important requirement that it
should be done in the knowledge, and with the approval, of the applicant / parents.

Small-Scale Cremators

8.20 Another method of maximising the prospects of recovering ashes is to use a
small-scale cremator, or “infant” or “fetal remains” cremator, as it is also known. In
the PG Note a small-scale cremator is defined as a cremator with a maximum door
opening of 300 mm x 300 mm and a maximum length of primary chamber of 1000
mm. Not all the standards required and set for full-scale cremators are appropriate
for small-scale cremators because of the relatively small mass of pollutants emitted.

8.21 Small-scale cremators were introduced into England in the 1990s. Despite
there being three manufacturers in England, only a small number were built and
supplied. The research of the Commission has identified only eight crematoria, out
of a total of around 245 in England and Wales, where small-scale cremators have
ever been in use, and only two where they are currently in use. There is also one
currently in use in Jersey and one recently installed in Dublin.

8.22 The small-scale cremators that have been installed in England have varied in
size. Facultatieve Technologies Ltd state in their data sheet for the FT small-scale
cremator, (i) that it was developed to provide a low cost solution for the problems
associated with the cremation of retained organs, glass microscope slides and fetal
remains at crematoria and (ii) that it satisfies the requirement of a small-scale
cremator as set down in PG Note 5/2(04), now 5/2(12)*. Three sizes are specified,
with the largest having a chamber 400 mm deep, 235 mm high, and 196 mmm wide.
The heat source is electricity. Each of the three requires to be connected to the
secondary combustion zone of a full sized cremator to satisfy the requirements of the
PG Note.

8.23 The small size of these cremators means that they are used only infrequently
for pregnancy losses which are presented in a container small enough to fit the small
chamber. Jersey have had theirs since 2004. It is used less than once a month.
The one installed at Sittingbourne was purchased in 2003 along with a full size
cremator. The small-scale cremator was never used since cremations there have
always involved caskets which are too big for the cremator. A third FT small-scale
cremator was installed at Derby (Markeaton) from 2001 to 2013. It was used only
occasionally for a cremation of body parts remaining after a post-mortem. It was too
small for non-viable baby or infant remains. It was removed in 2013 when
abatement plant was being installed.

8.24 Furnace Construction Ltd is the manufacturer and supplier of the
reconditioned small-scale cremator which has recently been installed at

Mortonhall Crematorium. It is known as a “Cherub” cremator, and is designed for
non-viable baby remains or a small coffin containing a stillborn child. It was
previously installed at Chester Crematorium from which it was removed when they
installed new full-scale cremators with infant computer software settings. It has the
maximum door opening of 300 mm x 300 mm, and a maximum chamber length of

% See Annex H, PG Note page 32, paragraph 5.28 onwards
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1000 mm, and operates on both gas and electricity. It has a small secondary
combustion chamber. A small-scale cremator built by Furnace Construction was also
installed at Birkenhead, but did not work satisfactorily and was removed about

2 years ago. That is the only example of unreliability that arose in the course of the
Commission’s enquiries.

8.25 In contrast to the foregoing, the only other Furnace Construction small-scale
cremator located by the Commission at Manchester (Chorlton-cum-Hardy) is a
success story. It remains in regular use, usually on two successive days per month,
and is perceived as efficient and cost-effective. Manchester Crematorium has
contracts with local hospitals to cremate pregnancy losses once per month. Each is
cremated individually. The container is placed upon a specially devised tray which is
cooled after cremation and from which the whole remains from the cremation are
collected. The cremation chamber is 656 mm deep and the entrance to the chamber
is 300 mm high and 295 mm wide. Each month, on the day before the cremation is
undertaken, a communal cremation service is held for all to be cremated in the
course of the following two days.

8.26 These arrangements are fairly similar to those at South West Middlesex
where the small-scale cremator was made and installed by J G Shelton & Co Ltd.
South West Middlesex also has contractual arrangements with local hospitals and
holds a monthly cremation service for those about to be cremated. The small-scale
cremator is, as in the case of the FT models, connected to the secondary
combustion zone of a full-scale cremator. The small-scale cremator can take a
container up to 534mm in length, 280mm in width and height. Larger containers are
cremated in a full-scale cremator on the hearth near the opening to the primary
chamber, ie in a fashion similar to that discussed above.

8.27 A J G Shelton small-scale cremator was also installed at Brighton but has
since been decommissioned. The Commission’s understanding is that it was used
for the cremation of both non-viable babies and stillborn babies. A third Shelton
small-scale cremator has recently been installed in Dublin.

8.28 The final small-scale cremator in England located by the Commission was at
Gateshead and was a TABO cremator. DM TABO Ltd was taken over by Evans
Universal, which is now part of the Facultatieve Technologies Group. It was
removed in the course of 2013.

8.29 Discussions with representatives of the various Cremation Authorities, which
had small-scale cremators but discontinued their use, indicated that the reasons for
doing so were generally lack of financial viability because of their limited capabilities,
the need to achieve financial efficiencies to help fund the installation of abatement
plant, and the need to find additional space for the installation of that plant.

8.30 Small-scale cremators are of two designs. They are either provided with a
connection to the secondary combustion zone of a full-scale cremator or they are
built and installed as stand-alone small-scale cremators. It is plain from discussions
between Dr Chamberlain and SEPA that further research is required into the
potential for development of both types of installation. Dr Chamberlain is satisfied
that the former type is viable in the sense that it is compliant with the requirements of
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PG Note 5/2(12). However, he has no experience of the stand-alone design of the
small-scale cremator now being installed at Mortonhall, which has been described by
the manufacturer as designed “to be very much a scaled down model of the full-
scale cremator, albeit with limited emission monitoring and external process control.”
Again there is, in the opinion of Dr Chamberlain, considerable scope for research
into, and development of, a stand-alone type of small-scale cremator.

8.31 The principal advantage of an infant cremator is that turbulence within the
cremating chamber is reduced to a minimum. On the other hand, because the
dimensions of the entry to the small-scale cremator must not exceed 300 mm x 300
mm and the length of the chamber must not exceed 1000 mm, their use is largely
restricted to non-viable babies. Despite these limitations, those crematoria where
infant cremators are currently employed have been generally satisfied with their
operation and with the apparently high level of recovery of ashes. On balance the
information gathered by the Commission indicates that, in the case of non-viable
baby cremations, the prospects of recovering ashes following cremation in a
small-scale cremator are good. However that qualified conclusion is based on
limited information; much greater research would be required before a conclusive
recommendation could be made. It may be that weight rather than size should be the
criterion determining what might be cremated in a small-scale cremator.

8.32 In recognition of the possibility that there may be no ashes recovered, at
some crematoria, such as South West Middlesex, a ceramic disc or other item which
will survive the cremation is placed on the coffin or other container and is available
either with ashes, or in the event of there being none, as a memento or memorial of
the baby cremated®’.

Expert Proposals in Mortonhall Investigation Report

8.33 In his initial report Dr Chamberlain stated that there has been “little
development attention paid to how full-size cremators operate with infant cremations
and that, if there are to be successful infant cremations (ie with recoverable
remains), changes are necessary”. He noted that there are cremation practitioners
who assert that there cannot be retrievable remains from infant cremations. That
view must of course be read subject to the opinion of Dr Roberts to the effect that
remains or ashes can be recovered from baby cremations. Her opinion is supported
by the evidence she refers to and by the evidence from the returns made to the
Commission’s crematoria questionnaire showing the recovery of ashes in an
increasing number of cases of cremations of non-viable babies in 2010 (80), 2011
(140) and 2012 (191).

8.34 Dr Chamberlain made two suggestions which should be followed up. The first
is to devise procedures using the existing stock of cremators to deliver slow gentle
cremation of infant remains. He points to practices at Seafield (Edinburgh) as an
example but adds that, for such procedures to become accepted throughout the
industry, they must be established in a number of cremator types and at a number of
Cremation Authorities and be acceptable to Cremation Authorities. He makes the
particular point that, positioning the remains to be cremated away from the support

57 MIR, Section 4, page 152
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burner and keeping the primary cremation chamber temperatures low (typically
600°-700°C), would create the best conditions for quiescence. Dr Chamberlain’s
second suggestion is to design alternative cremators specifically for infant cremation.

8.35 The Commission are satisfied that there is now general awareness among
Cremation Authorities in Scotland of techniques that may be employed to create
conditions within a full-scale cremator that enhance the prospects of recovering
ashes, which include remains of the baby, from the earliest possible stage in a
baby’s development. Dr Chamberlain further suggests that, for such techniques to
become accepted in the cremation industry, they must be established on a number
of cremator types and be acceptable to Cremation Authorities. In light of the
information conveyed to them by Lord Bonomy following visits to various crematoria
and his attendance at a meeting of Scottish members of the FBCA and ICCM at
which this particular issue was discussed, the Commission are confident that efforts
are already being made at many crematoria in Scotland to maximise the ashes
recovered. The steps being taken are illustrated at paragraph 8.4 above. Such
developments are welcomed by the Commission. They are indicative of a
willingness among cremation authorities to compare practices and experience.
However, more must be done.

8.36 Following upon Dr Chamberlain’s first suggestion, the Commission
recommend that the FBCA and ICCM should form a joint working group, which
should also include two laypersons nominated by the Scottish Government and a
representative from a cremator manufacturer, to consider the various practices and
techniques currently employed in baby and infant cremation in full-scale cremators
with a view to identifying those practices which best promote the prospect of
recovery of ashes inclusive of baby remains and compiling guidance for cremator
operators. The working group should identify aspects of the cremation process which
could conceivably be changed or improved and into which research ought to be
commissioned by the Scottish Government.

8.37 The first suggestion has now been supplemented by Dr Chamberlain,
following his discussions with SEPA referred to above, to include research to
establish whether overnight cremation can be conducted in a way that is compliant
with the regulatory framework or in a way that merits granting a permit in which the
application of certain conditions is waived.

8.38 In matters of environmental protection for which SEPA is responsible and
which are the subject of a PG Note and the application of Best Available Techniques
(BAT), it is for the “obligated sector” — in this instance the cremation industry — to
provide access to and information on installations which the sector consider would
constitute BAT for the particular activity to which the PG Note applies. SEPA advises
that that has not so far been done in the case of overnight cremation or small-scale
cremators®®. They also advise that discussions are ongoing with Mortonhall about
the terms of their crematorium operating permit.

%8 on 22 May 2014, at 11:07, || | R ot
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8.39 In light of the foregoing the Commission recommend that the remit of the
working group should include specific reference to overnight cremation and the
question whether it can be carried out with the operating and monitoring equipment
switched off in a way that will cause no material environmental damage and satisfy
SEPA, through their participation in this work, that it should be permitted. The
Commission hope that this will be dealt with as a matter of urgency and that existing
practices can continue meanwhile.

8.40 That same working group should also address the second suggestion made
by Dr Chamberlain, that alternative infant cremator types should be designed. That
suggestion is indicative of the rather mixed reviews that existing small-scale
cremators have so far enjoyed in England. Nevertheless at both Manchester and
South West Middlesex they remain an integral part of the crematorium’s operations
and will continue to do so for the foreseeable future. In Dr Chamberlain’s opinion,
attentive observance of the requirements of the PG Note 5/2(12) would, in the case
of a free-standing small-scale cremator, result in a rather complex installation as
regards the chimney and flue system or require a secondary combustion chamber as
in the one now installed at Mortonhall. As an alternative he suggests building what is
effectively a small primary chamber from which the gases from combustion are fed
through the secondary chamber of a full-scale cremator. That appears to be the
configuration of both the Facultatieve and Shelton small-scale cremators currently
available. A broad review of experience to date in England and Ireland in the
operation of small-scale cremators would be appropriate to assess the costs of
installation and operation, to evaluate the benefits and disadvantages of using
small-scale cremators as presently defined and designed, and to consider whether
research into the potential for further development of small-scale cremators,
including with a larger main chamber, should be encouraged.

Cremation Authority Policy on Ashes

8.41 Since the general public expectation is that a cremation will produce ashes, it
is incumbent on any Cremation Authority, where ashes may not be recovered in
particular types of case, to make it clear to any person contemplating or arranging a
cremation there that it is possible that ashes may not be recovered in those cases,
that the position may be different at other crematoria, and that the alternative of
burial is available. That information should be included in forms of application for
cremation which are dealt with later in this Report. However, in addition to providing

When considering the development of any Process Guidance Note it is common for the obligated sector to
provide access to and information on sites which the sector consider would constitute BAT for the particular
activity which the Process Guidance Note applies to. From discussions with my colleague who developed
Process Guidance Note 5/2 (12) | can confirm that no monitoring or process information was provided for small
scale cremators and no small scale cremators were visited as part of the BAT development process. Further |
can advise that overnight cremations which occur when the cremator is in cool down with all process and
monitoring controls switched off was never identified as an activity for consideration and consequently the
polluting impacts and the controls that may be required to mitigate any impacts from this activity was not
considered. SEPA are still discussing the regulation of the Mortonhall site and | can offer no further comment on
the progress of these discussions at this time.

Four agencies Technical Advisor’
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information in the form, each Cremation Authority should publish a written policy
statement including that information and explaining the scattering and interment of
ashes and what happens if ashes are not collected by the applicant. That policy
should also indicate a commitment to the sensitive treatment of the baby throughout,
to respecting the wishes of parents and families and a commitment to the sensitive
handling of ashes. Where overnight cremation is practised, that should be clearly
stated. The Commission would expect the policy to be published in writing and
available on the Authority’s website, if any, in a section relating specifically to baby
and infant cremations and the recovery of ashes.

8.42 An illustration of how some of these matters may be addressed can be seen
in the following extract from such a policy statement:

“It is the Cremation Authority’s policy to return all ashes resulting from the
cremation of a baby to the applicant for cremation, if that is their wish. If they
do not wish the ashes to be returned to them, then we will disperse them in
the crematorium grounds, in the same manner as we would do with an adult.
We cannot guarantee that we will always get ashes from a baby cremation
but in the last 20 years we have never failed to do so. In the majority of our
baby cremations, including both fetal and full term, we have visible skeletal
remains. On the occasions when we do not have visible skeletal remains, we
cannot be sure that the ashes contain any human remains, but we also
cannot be sure that they do not.”

The Commission consider the last sentence to be a good example of a sensitive way
of conveying information which families may not particularly wish to know but which
in this day and age should be given in the interests of transparency. The statement
also explains that ashes are cremulated by hand and that, if parents wish to collect
the ashes , they are placed in a white satin lined box along with a small teddy bear
and rose petals.

8.43 In their responses to a questionnaire issued to them by the Commission,

22 crematoria stated that they have a local policy on the cremation of infants, 17 of
which are in writing. The written policies are set out in a number of different ways.
There are those which refer to Guidance from the FBCA or the ICCM as the basis for
their local policy; others note the terms of the operational manuals for their
cremators, as providing that basis; and some have general statements which are
made available to the public in leaflets or on Council or other websites. Mostly there
is no clear uniform policy in existence. Where policies are unwritten, emphasis
appears to be placed by Cremation Authorities on a shared understanding of the
cremation process. While there may be a shared understanding among cremation
staff, it is far from clear that that extends to other closely involved personnel,
including Funeral Directors and healthcare staff.

8.44 It follows that the actual policy developed and published in relation to baby
and infant cremation processes may differ from crematorium to crematorium. In that
situation we recommend that Cremation Authorities should exchange information
about practice and experience in reviewing existing or devising new policies on baby
and infant cremation in light of this Commission’s report. However, bearing in mind
that there is a substantial number of Cremation Authorities, this recommendation
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would best be addressed by the ICCM and the FBCA forming a joint working group
to develop a common policy statement reflecting best practice, and allowing for
variation as appropriate at individual crematoria.

8.45 Consistency in the communication of information and guidance to bereaved
parents and families would be promoted if Funeral Directors and healthcare staff
ensured that the crematorium policy or appropriate extracts were included within the
information and guidance material given to parents. Never again should families be
misled about the recovery of ashes and their disposal.
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SECTION 9 - REGULATION OF BABY AND INFANT CREMATION

General

9.1  The Commission have to consider the position of three distinct groups falling
within the reference in their remit to “babies and infants”. These are:

(@) A child born alive who dies before the age of two;

(b)  astillborn child defined in section 56 of the Registration of Births,
Deaths and Marriages (Scotland) Act 1965 as “a child which has issued forth
from its mother after the twenty-fourth week of pregnancy and which did not at
any time after being completely expelled from its mother breathe or show any
other signs of life”; and

(c) A non-viable baby as the result of miscarriage or termination, at less
than 24 weeks’ gestation.

Any baby born alive, regardless of age or length of gestation, falls into group (a).

9.2 Groups (a) and (b) are currently the subject of statutory regulation in which
relevant formalities and forms are specified, albeit no separate application form is
prescribed for stillborn babies. That deficiency should be rectified by prescribing an
appropriate application form. There is currently no statutory provision at all relating to
the cremation any pregnancy loss of less than 24 weeks’ gestation delivered
showing no signs of life, either individually or in a cremation shared with a number of
non-viable babies.

9.3 In 1988 the Cemeteries and Crematoria Manager of the City of Glasgow, who
was also Cremation Authority Registrar, drew the attention of the Scottish Office to
the difficulty that the existing statutory cremation forms could not be regarded as
applying to the cremation of a non-viable baby and that the only course open to
hospital authorities was disposal at the hospital. He devised appropriate forms and
sent copies with his letter. He referred to one family who had “suffered torment
unduly because their chosen Crematorium refused cremation on the grounds that
they could not (understandably) obtain a Certificate of Registration from the
Registrar of Births”. He suggested that the Scottish Office should permit Burial and
Cremation Authorities to dispose of non-viable babies using these forms with the
proviso that the words “THIS IS NOT A STATUTORY DOCUMENT” were added. He
also proposed a non-statutory register for such cremations. A reply was not received
until April 1989, 11 months after the original letter. Although the reply indicated that
the legal office of the Scottish Home and Health Department would research the
matter and keep the Registrar fully informed, sadly nothing further came of it.

9.4 In the view of the Commission it is appropriate that there should be formal
regulation of the cremation of all pregnancy losses of less than 24 weeks’ gestation
delivered showing no signs of life. In making that recommendation the Commission
recognise that it is impracticable to regulate the treatment of all miscarried babies
because many miscarriages are not reported or recorded. On the other hand there
is a clear public interest in recording the delivery of such a non-viable baby where
practicable, as is done when it occurs in hospital, and also recording the final laying
to rest of the baby, including by cremation. To do the latter properly requires an
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application and registration process in which the anonymity of the mother and baby
is protected. The Commission does not consider the fact that many miscarriages
may be unreported to be a reason for not properly dealing with and registering those
which are managed in hospital, at home and at the crematorium.

9.5 The definition of “crematorium” in section 2 of the Cremation Act 1902 is “any
building fitted with appliances for burning human remains, and shall include
everything incidental or ancillary thereoto”. The Commission appreciate that there is
some debate around the interpretation of the expression “human remains” which is
reflected in the cautious use of the expression “sensitive disposal in a crematorium”
in the CMO and CNO Guidance of 2012, setting the minimum standard of shared
cremation for non-viable babies. However, the Commission consider that pregnancy
losses of less than 24 weeks’ gestation delivered showing no signs of life fall within
that definition. Should there be continuing concern that that may not be so, the doubt
should be resolved by amending the definition of “crematorium” to add after “human
remains” the words “which for this purpose are regarded as including any pregnancy
loss of less than 24 weeks’ gestation delivered showing no signs of life”.

9.6 At present many Cremation Authorities adapt the statutory cremation
application Form A as best they can and have non-statutory registers of non-viable
baby cremations. That is unsatisfactory. The Commission recommend that there
should be an application form for the cremation of babies of less than 24 weeks’
gestation. The appropriate form will differ depending upon whether the cremation is
individual or a shared cremation. The Commission also consider that there should
be a statutory register of cremations of non-viable babies, i.e. of each baby cremated
whether individually or along with others; that is addressed in Section 10.

9.7 It follows that it is the view of the Commission that there should be separate
forms of application for cremation for each of four situations: (i) any deceased person
(including babies and infants), (ii) stillborn children, (iii) non-viable babies cremated
along with others and (iv) non-viable babies individually cremated. Each of these
situations is dealt with in turn.

Cremation of a Child Born Alive Who Dies Early in Life

9.8 In the case of a child born alive who dies early in life, the statutory formalities
relating to registration of the death, application for cremation and authorisation of
cremation are those which apply in the case of the cremation of any deceased
person of whatever age®®. Regulation 7 of the 1935 Regulations provides that
application for cremation is to be made on Form A set out in the schedule. The
general practice has developed of supplementing Form A by submitting additional
details, either on a related form set out on the back of Form A, or on a separate form
designed to be completed by the funeral director. The supplementary form contains
details of the proposed funeral service and, importantly, what course of action is
proposed in relation to the ashes.

%9 Scottish Government ‘What to Do in the Event of a Death’:
http://www.scotland.gov.uk/Publications/2006/04/12094440/0
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9.9 This situation in which there are in effect two forms to be completed by
different people has resulted in confusion as to who is responsible for the completion
of Form A%, Clarity is also not assisted by the fact that each Cremation Authority is
responsible for the final design of its Form A and the supplementary form and that
they vary in appearance from Authority to Authority. The routine acceptance by
crematorium staff of Form A completed by a funeral director rather than the nearest
relative was a significant feature of inappropriate practice at Mortonhall.

9.10 Material presented to the Commission indicates that not infrequently the
supplementary form relating to disposal of the ashes was not completed, or was
inadequately or only partially completed, so that the wishes of the applicant for
cremation were not made clear. The Commission consider that Form A should be
revised to include a mandatory section dealing with the course of action proposed in
relation to the ashes. That new section should require the applicant to state, by
completing the appropriate box / boxes, which course they wish to follow, namely:

a) to be scattered or interred at/by the crematorium with family in attendance
and noting the appointed date and time;

b) to be scattered or interred at/by the crematorium without the family in
attendance and noting the appointed date, up to 7 days after the cremation;

c) to be collected by the applicant / the applicant’s duly authorised
representative;

d) to be held at crematorium for up to 8 weeks to await collection or any
instructions from the applicant / the applicant’s duly authorised representative

If the applicant selects a) or b) above, the particular course to be followed, ie
scattering or interment, should be specified. If either c) or d) is completed then a
further acknowledgement would require to be given in the following terms:

e) | understand that, if after 8 weeks the ashes have not been collected or any
instruction given as to their disposal or further retention, the ashes will
automatically be scattered or interred at/by the crematorium.

There should be a clear statement on the cremation application form that in the case
of very young children there may be no ashes and provision for an
acknowledgement that that has been read by the applicant completing an initialling
box.

9.11 Regulation 17 should be amended to enable the applicant’s representative to
deal with the ashes. Where the applicant authorises a representative to deal with the
ashes, he should do so in writing either in the application form or on a separate form
designed for that purpose.

9.12 There should be a legislative provision that authority should not be granted for
the cremation to proceed if the section on ashes is not completed satisfactorily.

0 MIR, Section 6, p527
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9.13 There should also be a provision that, where ashes are left in the care of the
crematorium on the basis that they will be collected or to await further instructions
within a defined period, the Cremation Authority may not scatter or inter them unless
14 days’ notice of their intention to do so has been given to the applicant.

9.14 The Commission also considers that improving the layout of Form A would
help ensure that all parts are completed accurately. The 2008 Regulations prescribe
the equivalent form for England and Wales, Form 1, which is in a clearer and more
user-friendly format that is worthy of consideration as a style to follow in designing a
new Scottish Form A.

9.15 However, if the questions in Form A remain as at present, with the addition of
questions about ashes, the form will become very long and appear to be complex.
Many people find the prospect of completing any official form daunting. The distress
of bereavement will inevitably be increased by the sight of a multi-page form, with a
large number of questions requiring answers containing details that in a number of
cases have to be obtained from other sources or checked for accuracy. Some will
already have been addressed in the process leading to the registration of the death.
The registrar will have issued to the applicant the Form 14 certificate of registration
of death. The submission of that form to the crematorium along with Form Ais a
prerequisite for a cremation to proceed. On the other hand, the cremation
application form is routinely completed ahead of the issue of Form 14, and it is
important that the final decision to apply for cremation is made after careful
consideration. Since those questions are prescribed by the 1935 Regulations, any
change will require legislation.

9.16 Conscious that any recommendations made about Form A would extend to
the cremation of adults which is beyond the Commission’s remit, the Commission
nevertheless consider it appropriate to recommend review of the questions
prescribed by the 1935 Regulations. Among the questions that the Commission
have in mind are those relating to the time, date and place of death, those relating to
the nature of the death and any other reason why a further examination of the
deceased may be desirable, and details of the doctors who have attended the
deceased. Those responsible for new forms should ask themselves whether the
particular question is necessary. The bereaved whose loss is a baby may experience
intense distress that should be alleviated in any way possible. The Commission
have noted at Section 7.22 above, the metal recycling schemes which they
commend, and suggest the incorporation into the Form, of a consent by the applicant
to the extraction and recycling of all metals after the cremation, in accordance with
the ICCM scheme. For those who do not wish to participate in the recycling scheme,
the form should provide for extraction and burial at the crematorium.

9.17 The Commission note that the Scottish Government is already working with a
number of organisations to implement a new death certification system in Scotland
by bringing the Certification of Death (Scotland) Act 2011 fully into force by

April 2015. That process will inevitably lead to the revision of certain forms currently
in use, including the certificate of registration of death (Form 14) which is issued by
the registrar and is a necessary prerequisite for a funeral to proceed. As part of that
work, the existing Forms B and C and the statutory role of the crematorium medical
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referee will be abolished. Since the Commission are not in a position to assess fully
the impact that these changes might have on the content of Form A, it is
recommended that the Scottish Government take account of the foregoing
comments and in the context of their work on death certification consider amending
the format and content of Form A.

9.18 Areplacement for Form A should be designed by the Scottish Government
with simplicity and clarity in mind. All Cremation Authorities should be required to
use the prescribed form without amendment other than to include the name of the
issuing Cremation Authority. The form or a related form should provide for the
applicant to authorise a representative, who could be the funeral director, to uplift the
ashes from the crematorium.

9.19 The terms of Form A prescribed by the 1935 Regulations envisage that the
applicant should be the nearest relative or the executor of the deceased.
Applications by executors are not common since their appointment and involvement
in the affairs of the deceased usually post-date the funeral. And, of course, the role
of an executor is irrelevant to virtually all of the babies the Commission considered.
A number of the questions relate to the possibility that others with an interest in the
funeral arrangements, such as near relatives or an executor, may not have been
advised of the application or may have objected to the proposed cremation. If the
Scottish Government accept the recommendation of the Burial and Cremation
Review Group that the person with the right to arrange the funeral of a deceased
person should be the nearest relative as defined in existing legislation with
appropriate amendments®’, they should legislate to that effect and Form A should
make it clear that the applicant for cremation must be the nearest relative or, if not,
must satisfy the Cremation Authority that application by that person is appropriate. In
general, in cases of infant death, the nearest relative will be a parent.

9.20 ltis clear from the MIR that there was little scrutiny of cremation application
forms to check the propriety or entitlement of the applicant, and that a large number
were completed by the funeral director. On the other hand, the examples of Form A
seen by the Commission were generally completed by a close relative while the
supplementary form was generally completed by the funeral director. The
Commission recommend that crematorium staff considering applications for
cremation should scrutinise particulars in the form relating to the applicant to ensure
that application by that particular applicant is appropriate, and a senior member of
the Cremation Authority staff should be responsible for that scrutiny. Otherwise that
cremation should not be authorised to proceed. There should be a legislative
provision to that effect. The funeral director should neither sign the form nor witness
the signature. In assisting the applicant to complete the form the funeral director has
the important task of ensuring that the applicant gives careful consideration to each
individual question, including the questions relating to disposal of ashes, and
reminding the applicant of the option of burial.

®1 Burial and Cremation Review Group: Report and Recommendations, 04/04/2008. Recommendation 12: ‘The
right to instruct the disposal of bodies on death should be vested in the nearest relative as defined in section 50
of the Human Tissue (Scotland) Act 2006 (asp 4). (paragraph 12)’
http://scotland.gov.uk/Publications/2008/03/25113621/2
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9.21 Since it has been suggested to the Commission that in some cases the
signature on Form A was not that of the applicant, and in light of similar findings in
the MIR, the Commission consider that the signature of the applicant should, as at
present, be withessed. However, that witness should not be a person involved in the
funeral arrangements, such as the funeral director, and should be someone
independent of the family.

Cremation of Stillborn Babies

9.22 The legislative provision relating to the cremation of stillborn babies,
Regulation 16 of the 1935 Regulations, is in somewhat unsatisfactory terms, largely
because it appears to have been included as an afterthought and then later
amended without attention being given to appropriate revisal of other provisions.
However, in the Registration of Birth, Deaths and Marriages (Scotland) Act 1965
section 21(1) provides as follows:

“Except so far as otherwise provided by this section or as may be prescribed,
the provisions of this Part of this Act shall, so far as applicable, apply to
stillbirths in like manner as they apply to births of children born alive.”

The approach is to treat both in the same way, except so far as it is necessary to
distinguish them. The Commission propose that that course should be followed in
relation to application for and registration of the cremation of stillborn children.

9.23 So far as the application for, and authorisation of, cremation is concerned, the
present position is that the Medical Referee® may authorise the cremation of the
remains of a stillborn child where the stillbirth has been registered and
certified®.There is no specific reference to a form of application for cremation and
the Cremation Authorities generally adapt Form A accordingly. The position has
been different in England since 2008. The Commission consider that, in line with the
position there, a form of application for cremation of a stillborn child should be
prescribed by legislation. The differences in such a case from the circumstances of
the death of a person born alive are reflected in the form in use in England and
Wales. The applicant should be the nearest relative as in the case of a deceased
baby. Provisions similar to those of Regulation 20 of the 2008 Regulations should be
introduced requiring appropriate certification of a stillbirth®*.

62 The statutory role of the Crematoria Medical Referee will come to an end when the Certification of Death
(Scotland) Act 2011 comes fully into force, projected for April 2015. Further information can be found at:
http://www.scotland.gov.uk/Topics/Health/Policy/BurialsCremation/Death-Certificate

% The Cremation (Scotland) Regulations 1935, regulation 16:

‘16. Notwithstanding anything in the foregoing Regulations, the Medical Referee may authorise the cremation of
the remains of a still-born child if there has been produced—

(a) a certificate of registration under the hand of the Registrar of Births, Deaths and Marriages in the form of
Schedule 8 appended to the Registration of Births, Still-births, Deaths and Marriages (Prescription of Forms)
(Scotland) Regulations 1965; and

(b) a certificate that the child was still-born given by the registered medical practitioner who attended at the
confinement of the mother or by a registered medical practitioner after post-mortem examination of the body;

and if the Medical Referee after such inquiries as he may think necessary is satisfied that it was still-born.’

% The Cremation (England and Wales) Regulations 2008:

‘2.—(1) In these Regulations—

“the 1953 Act’” means the Births and Deaths Registration Act 1953(b); “the 1988 Act” means the Coroners Act
1988(c); “the 2004 Act” means the Human Tissue Act 2004(d); “applicant” means the person making an
application for cremation in accordance with regulation 15; “body parts” means material which consists of, or
includes, human cells from—
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9.24 The form of application should include the same questions and language in
relation to ashes as proposed for Form A above. As in the case of the form proposed
for application for cremation of a deceased baby or infant, we recommend that the
Scottish Government should take account of the earlier comments about the content
of Form A in the context of its work on death certification, and produces a form in
appropriate terms.

9.25 One of the consequences of the unsatisfactory drafting of Regulation 16 is
that it is not clear whether the provisions of Regulation 17 about the delivery of
ashes to the applicant apply to stillborn babies, since Regulation 17 refers
specifically to deceased persons. The relevant law is discussed in counsel’s opinion
at Annex D. While more than one view is possible, counsel prefer the construction
that applies the provisions of Regulation 17 to the cremation of a stillborn child. In
the 2008 Regulations applicable in England and Wales a clear distinction is made
between a “deceased person” and a “stillborn child”, and the provisions about ashes
apply to all cremations, leaving no doubt that ashes of a stillborn baby are to be
given to the applicant. Rather than leave the law in the state of uncertainty that
counsel’s discussion reflects, the Commission agree with the view of counsel that it
is “highly desirable that the Regulations should be amended to clarify this eminently
debatable point”, and so recommends.

9.26 At page 40 of the MIR Dame Elish highlights another gap in current legislation
relating to stillborn babies: the Cremation (Scotland) Amendment Regulations 2003
amended the 1935 Regulations to make provision for the cremation of body parts —
see Regulation 15A. “Body parts” are defined as “any organs and tissue removed
from a deceased person during the course of a post-mortem examination”. Since
there are occasions when post-mortems on stillborn babies take place, and these
occasions would not be covered by that provision, the Commission recommend the
amendment of the foregoing definition of “body parts” to include reference to a
stillborn baby. In addition, the provisions that apply to the cremation of babies
following death outwith Scotland should apply to stillbirths occurring outwith
Scotland. The current provisions in Regulation 13 of the 1935 Regulations do not
apply to stillborn babies.

Shared Cremation of Non-Viable Babies

9.27 On the introduction in England and Wales of the 2008 Regulations, guidance
issued by the Ministry of Justice recognised that remains under 24 weeks’ gestation
are not subject to the provisions of legislation, but advised that most crematoria
would be prepared to cremate such remains at their discretion. This was
confirmation of a statement made by the Home Office in 2003%°. Various crematoria
have been cremating non-viable babies for some time before that. On 19 July 2012
the Chief Medical Officer (CMO) for Scotland and the Chief Nursing Officer (CNO) for

(a) a deceased person, whether or not separation from the body occurred before or after death; or

(b) a stillborn child;’

® The Cremation (England and Wales) Regulations 2008 — Guidance to cremation authorities and crematorium
managers. Page 3 paragraph 6
http://www.justice.gov.uk/downloads/burials-and-coroners/cremations/cremation-crematorium-guidance.pdf
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Scotland issued Guidance to all Health Boards in Scotland (CMO and CNO
Guidance) on the disposal of pregnancy losses up to and including 23 weeks and

6 days gestation (see Annex K) outlining the minimum standard expected for
disposal by Health Boards of all pregnancy losses undertaken by the Board as
shared cremation, referred to in the Guidance as “collective disposal in a
crematorium”. In circumstances where shared cremation is not available, disposal by
collective burial is acceptable. In either situation “collective” is defined as a number
of pregnancy losses, in individual sealed containers, collected together into a larger
sealed container.

9.28 The Guidance was designed to bring to an end the practice of disposal of
early pregnancy loss by way of incineration or clinical waste. A mother has six
weeks to decide whether to proceed in this way or opt for an alternative
arrangement. This is one of the four matters on which recommendations having a
bearing on the work of this Commission were made by the Burial and Cremation
Review Group, referred to earlier at 3.10 and 3.11. The Group recommended that the
Scottish Government should revise and issue an update of the Guidance circular
following consultation with interested bodies such as the Royal College of Nurses
(RCN), the Royal College of Midwives, the Royal College of Obstetricians and
Gynaecologists (RCOG) and the Institute of Cemetery and Crematorium
Management (ICCM). The July 2012 Guidance marked a very major improvement in
practice and illustrates just how quickly developments can occur in this particularly
sensitive field.

9.29 Whilst this was a change in procedure that was already well underway in
Scotland before the Guidance was developed or issued, driven largely by changing
cultural and societal expectations, it was by no means complete in all areas or
institutions. Full implementation of the Guidance introduces a consistent and
improved default service of greater respect and dignity, that might be of some
comfort to those distressed at the time, or perhaps later in life. At a minimum, a
respectful shared cremation or burial option is instead available to all who
experience such a loss, unless they wish to make their own private arrangements.

9.30 The practice of shared cremation of non-viable babies has been followed for a
number of decades. In spite of initial reluctance on the part of the general
membership of both of the main professional organisations, the FBCA and the ICCM,
to embrace the practice, over recent years Cremation Authorities have carried out
shared cremations of non-viable babies with increasing frequency. This is usually in
terms of an arrangement between a hospital or Health Board and a Cremation
Authority. At crematoria where no such arrangement is in place, it is likely that all
non-viable babies are cremated individually. An important factor in the minds of
those initially resistant to shared cremation is the requirement in the FBCA Code of
Cremation Practice that each coffin given into the care of the Cremation Authority
shall be cremated separately, which in practice means that every stillborn baby or
deceased baby cremated is cremated individually.

9.31 The ICCM Guidance is that shared cremation is an appropriate course to
follow in respect of non-viable babies, but that parents should always have the
choice of individual cremation. The FBCA recommend that individual cremation
should be available but accept that shared cremation is an appropriate course for
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Cremation Authorities to follow where the numbers of non-viable babies are so high
as to make individual cremation unattainable in every instance and the parents
choose shared cremation.

9.32 The Commission consider it important that the choice of individual cremation
should always be available, as is in fact the case in practice, since all crematoria in
Scotland carry out individual cremation of non-viable babies. However that choice is
illusory where the Health Board arranges a shared cremation but not an individual
one. All Health Boards provide initial advice about arranging a private cremation
regardless of the gestational age of the baby. All Health Boards with access to a
crematorium also currently arrange, at no expense to parents, a private individual
cremation for non-viable babies and still-born babies. This is commendable.
However, the minimum gestational age at which this is available can differ, and
practice about offering the service, or leaving the mother to ask, varies. These
differences in provision are difficult to explain in a universal service. NHS Scotland
should review the provision of the facility of hospital arranged cremation throughout
Scotland with a view to making consistent provision in all Health Boards.

9.33 Since there is a choice for all and no-one is compelled to accept a shared
cremation, since that course is willingly followed by many, and since in our
discussions with health professionals and those involved in the process of cremation
no-one expressed any objection to the practice, the Commission consider shared
cremation to be an acceptable way to lay non-viable babies to rest.

9.34 Statistical information gathered by the FBCA records a significant rise in the
number of non-viable babies cremated, individually or along with others, between
2012 and 2013, the first full year in which the CMO and CNO Guidance has applied,
althou%h the exact increase is not clear as explained at paragraph 5.10. The latter
figure® is as good an indication as any of the minimum number likely in future. Quite
apart from there being a doubt about whether the existing resources could cope if all
non-viable babies had to be cremated individually, the cost benefits of shared
cremations are obvious. For all who wish individual cremation, that facility is
available at all crematoria. It may be that individual cremation for all non-viable
babies should be seen as the long-term aim and indeed may already be achievable
at crematoria dealing with only a few cases per annum. However, at crematoria
where hundreds, and even thousands, are dealt with each year, that may not be
possible.

9.35 Although the Commission consider shared cremation is appropriate for non-
viable babies, the recent substantial increase in numbers presented for shared
cremation has highlighted in the minds of members of the Commission the need to
be vigilant that standards are not compromised. Large numbers of non-viable babies,
up to 150 in separate, small, sealed containers, may be presented in one large
sealed container or coffin. Some may have been held at the hospital mortuary for a
period of months. These features of shared cremation may be seen by some as
sacrificing a degree of respect, dignity and sensitivity for the sake of expediency. The
Commission recommend that a working group should be established, comprising
representatives of Health Boards, Funeral Directors, Cremation Authorities, and child

% The FBCA statistical return for 2013 indicated 6824 such cremations, as per Report paragraph 5.10
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bereavement support organisations, to consider the developing practices in the
arrangement and conduct of shared cremations and to draw up a code of practice
setting minimum standards for shared cremations.

Suggested Revisals to CMO and CNO Guidance Letter

9.36 The 2012 CMO and CNO Guidance letter contains a suggested form of
application for shared cremation of non-viable babies. The Commission have
reviewed the terms of the form and has had access to the returns made by Health
Boards in responding to an audit questionnaire issued by the Scottish Government in
August 2013, a year after the Guidance was issued (available as Annex L).
Inevitably, reviewing the Guidance and its implementation against the background of
the particular issues that gave rise to the formation of this Commission has led to the
identification of a number of minor improvements that could be made to the
Guidance.

9.37 The expression “collective” cremation featured in the Guidance is not
universally approved. A more generally accepted description already widely used is
“shared” cremation.

9.38 The Scottish Government has already acknowledged that one aspect of the
Guidance will require to be revised in the light of the queries and investigations that
Dame Elish and the Commission have conducted. This aspect is contained within
Annex B, page 4, of the Guidance, in a section providing advice to Health Boards on
patient leaflet questions and answers. In response to the patient query  Will there
be any ashes?’, the current suggested response is that ‘There are no cremated
remains (ashes) from this process’. The ‘Note’ accompanying this reads ‘It is
important to state that ashes will not be available. [This is because of the absence of
formed bone].” This suggested response and note are now both acknowledged to be
incorrect in the light of more recent findings, and require to be updated. A more
accurate response could be ‘There will be no individual ashes available for collection
from this process.” and the ‘Note’ could instead read ‘Where any shared / collective
ashes remain after the cremation, they will be respectfully scattered or buried within
the crematorium’s designated area / Garden of Remembrance’.

9.39 Slight confusion has been caused by a clinical footnote to the Annex A flow
chart, page 3 of the Guidance. This footnote currently reads ‘All tissue from a
pregnancy loss including miscarriage, termination of pregnancy and ectopic
pregnancy. Placentae where the fetus is separately identified and greater than 12
weeks gestation are not included.’ It has been suggested that it would be of benefit
to the medical profession if this note was more clearly worded. An alternative could
be ‘All tissue from a pregnancy loss including miscarriage, termination of pregnancy
and ectopic pregnancy. Where the fetus is separately identifiable from the placenta,
the placenta is not included.’

Shared Cremation Application Form
9.40 There are also certain aspects of the forms of application for shared

cremation, suggested in the Guidance, that merit further consideration. Although the
form that a mother signs to authorise the hospital to arrange for sensitive disposal “in
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accordance with the procedures outlined” contains reference to other choices open
to the patient, these options are set out after the point in the form where the mother
has given or declined authorisation to the hospital. In addition the “procedures
outlined” are not specified. These could be a shared cremation or burial or individual
cremation or burial. The form should be revised to set out the procedures and
options before the space for the mother’s signature. That form should also state
clearly that there may be no ashes following cremation and that any recovered will
be scattered or buried at the crematorium.

9.41 For mothers who decline to discuss disposal at all, there is provision for them
to state that that is their position and to state further that they “recognise that the
hospital will proceed according to their standard procedure”. Again that “standard
procedure” is not specified. Bearing in mind the stresses and strains faced by
mothers experiencing pregnancy loss, and the potential for confusion in their minds
at the time when they are being asked to make these decisions, which is reflected in
the uncertainty about what happened at the time now displayed by a number who
have made submissions to the Commission, the procedure that will be followed
should be specified in writing for the avoidance of doubt and with a view to ensuring
that a fully informed decision is made.

9.42 The application is made by the duly authorised member of the hospital staff
and includes a declaration that the applicant, ie the hospital staff member, holds
certification in respect of each that the pregnancy loss occurred before 24 weeks and
showed no signs of life. However, there is no reference to the mother having
authorised the hospital to follow this procedure. The Commission consider that there
should be a clear statement to that effect in the form of application for cremation to
assure the Cremation Authority that that is so.

9.43 The CMO, CNO and Health Boards are invited to have regard to these
observations when drafting any further guidance on this subject.

Individual Cremation of Non-Viable Babies

9.44 For an individual cremation of a non-viable baby a different form is required,
not least because ashes may be recovered and given to the applicant. The applicant
should be the mother. The applicant should select, as in cremations of deceased and
stillborn, the course of action to be followed in respect of the ashes and as in the
case of stillborn babies, dealt with at 9.25, the legislative provision relating to the
delivery of ashes should be applied specifically to non-viable babies. This is an
essential safeguard of the integrity of the scheme for regulation. However, it has to
be recognised that, in cases where the pregnancy loss ultimately occurs outwith a
hospital or other healthcare facility, certification may present problems, particularly
where the pregnancy has not been the subject of prior medical record.

Crematoria Arrangements with Health Boards
9.45 Of the 27 crematoria in Scotland, 14 were, by the time of the August 2013
audit, already working with Health Boards to provide either NHS or privately

arranged individual cremations. Of these at least 9 provide, or have agreed to
provide when asked, the new shared cremation service. These are Masonhill
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(Ayrshire), Mortonhall (Edinburgh), Kirkcaldy, Falkirk, Hazlehead (Aberdeen) ,
Craigton (Glasgow), Perth, South Lanarkshire and Roucan Loch (Dumfries).

9.46 To date the arrangements made between crematoria and hospitals governing
the provision of cremation services have been largely oral and fairly loose. The one
written agreement seen by the Commission is simply a quotation which provides
that, for the period of one year, with the option to extend for 2 x one year periods, a
total of 3 years, up to two sealed boxes (700 mm x 400 mm) will be uplifted from the
Mortuary Department of the hospital for transfer to the crematorium for collective
cremation, that the boxes will contain approximately 40 pregnancy losses / non-
viable babies individually sealed in non-chlorinated plastic containers, that a second
uplift may on occasions be required and that there will be no charge made. Beyond
that, some matters which might be covered in a document of terms and conditions
were addressed in an exchange of emails which consisted largely of assurances that
matters arising would be discussed and agreed, that the parties would act
reasonably and timeously in certain circumstances and that the parties would not
interfere with each other’s business.

9.47 In their published document “The Sensitive Disposal of Fetal Remains”, which
contains policy and guidance for burial and Cremation Authorities and Companies,
the ICCM state that it is important that the burial and/or Cremation Authority or
company agree a workable arrangement with the hospital and that both parties
acknowledge and abide by their responsibilities. That seems to happen at present
but without the detailed terms and conditions of the arrangement being incorporated
into a formal agreement. The ICCM provide a sample agreement which contains
even less detail than the one referred to above but does include at the end the
statement — “terms and conditions can be included on the reverse of the agreement”.
The Guidance then proceeds to give examples of such terms and conditions, the
most important of which relate to the information hospitals should give to bereaved
parents about cremation and whether ashes will be recovered, how the fact that that
information has been conveyed will be recorded, the obligation of the hospital to
confirm that it has obtained consent to cremation, the maintenance of a register, the
retention of documentation and the form in which application for cremation will be
made. Itis also suggested that the hospital should provide certification by the
doctor, nurse or midwife who delivered the baby that it was of a gestation less than
24 weeks and showed no signs of life. Other conditions would relate to the
wrappings used for each non-viable baby and the container in which they were
presented to the crematorium. The agreement can of course be drawn to include
arrangements for individual cremation and for burial.

9.49 It was noted that Funeral Directors are regularly involved in conveying babies
from a hospital to a crematorium, and that their arrangements with Health Boards are
also fairly loose.

9.50 Now is an opportune time for Cremation Authorities, Funeral Directors and
Health Boards to review the contractual arrangements in place for shared cremations
in light of the ICCM Guidance above, to satisfy themselves that the respective
responsibilities of the parties to the contract are so defined as to ensure that such
cremations are carried out in a dignified and sensitive manner. They should also
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further review the contractual arrangements in light of any Code of Practice drafted
in accordance with recommendation at paragraph 9.35 above.

65



SECTION 10 - REGISTRATION OF CREMATIONS

10.1 It is acknowledged that not every person who suffers the loss of a baby
pre-24 weeks wants to acknowledge that loss as a baby. This does not mean that
later on the parent may not regret having missed taking part in the arrangements for
laying that baby to rest. The arrangements made should be sensitive and respectful
as well as being traceable in case the parents do later wish to know the details of
what happened. Where parents have chosen not to get involved in laying their baby
to rest, that choice must be respected. However, it is important that the resting place
of the remains or ashes is recorded.

10.2 Regulation 18 of the 1935 Regulations provides as follows:

“Every Cremation Authority shall appoint a Registrar who shall keep a register
of all cremations carried out by the Cremation Authority in Form G or

Form GG as the case may be in the schedule hereto. He shall make the
entries relating to each cremation immediately after the cremation has taken
place, except, in the case of Form G, the entry in the last column, which he
shall make as soon as the ashes of the deceased have been handed to the
relatives or otherwise disposed of.”

Form G prescribes the lay out of the register in which the cremation of all deceased
infants and adults is recorded. The last column is headed “How Cremated Remains
were disposed of”. Form GG relates to the cremation of body parts.

10.3 The current practice is for the details of the cremation of stillborn babies to be
recorded in that register. That practice may have developed because of the
reference in Regulation 18 above to the keeping of “a register of all cremations
carried out by the Cremation Authority”. The later reference in the Regulation to the
ashes of the “deceased” may be seen as inconsistent with that. However, as noted
earlier in Section 7, counsel have expressed the view that, for the purposes of
Regulation 18 at least, a stillborn child falls to be characterised as a “deceased”.
Counsel have also concluded that the obligation in Regulation 17 to give the ashes
to the applicant for cremation applies also in the case of a stillborn child, even in the
face of doubt about whether a formal application for the cremation of the stillborn
child by a specified applicant is currently required. These are further examples of
the problems caused by the drafting inelegancy of Regulation 16 and the apparent
failure of the draftsman to address the need for consequential revisals or provisions.

10.4 In keeping with the Commission’s recommendations in the preceding Section
that an application form for the cremation of stillborn babies should be prescribed
and that Regulation 17 should be amended to make it clear that the obligation to
hand over the ashes to the applicant applies in the case of stillbirths also, the
Commission now recommend the amendment of Regulation 18 to make clear the
requirement to keep a record in the cremation register of all cremations of stillborn
babies.

10.5 Although Regulation 18 requires the keeping of a register of “all cremations

carried out by the “Cremation Authority”, that provision has never been regarded as
applying to the cremation of non-viable babies. However, it is the practice of all
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crematoria to keep what they generally describe as a “non-statutory register” of
non-viable baby cremations. In keeping with the view expressed at paragraph 10.4
above, the Commission consider that there should be a specific requirement
imposed on Cremation Authorities to keep a register of cremations of all non-viable
baby cremations, that is of each individual cremated, whether cremated individually
or along with others, in a form of register to be prescribed by Regulation67.

10.6 It is the practice of Cremation Authorities to treat cremation registers as
private and to permit only the applicant for cremation to inspect the relevant entry or
receive an extract. That has resulted in the mother of the baby being refused access
to the register where her husband or partner, as acknowledged father of the baby,
made the application. In these circumstances the mother might see the entry in the
company of the father, but strains in the relationship between mother and father may
create circumstances where that cannot be arranged. It is the opinion of the
Commission that it is not appropriate that a Cremation Authority should be entitled to
refuse access to the mother in these circumstances. Indeed, it is not immediately
obvious to the Commission why the cremation register should not be a public
document, subject to redaction of relevant material to ensure compliance with data
protection legislation. The 2008 Regulations applicable in England and Wales
provide in Regulation 35 that the Cremation Authority “may issue to any person a
copy of, or an extract from, the register or a document”. The Commission
recommend that the Scottish Government make an equivalent provision for
cremation registers in Scotland, subject to any qualification necessary in the
interests of the protection of privacy and to reflect data protection requirements.

10.7 The Commission recognise that, particularly in the case of shared cremations
following termination of pregnancy, considerations of confidentiality and the
protection of privacy will require the anonymisation of the identity of the mother as
already provided for in the CMO and CNO Guidance of 19 July 2012. The
Commission are satisfied that the appropriate place for retention of the record of the
identity of the mother is the Health Board or the hospital where the termination or
miscarriage occurred. Other healthcare providers should, of course, make
equivalent arrangements. That applies in general to the recommendations of the
Commission which relate to the work of Health Boards.

10.8 Health Boards and other healthcare providers should accordingly record
information about applications for cremation in a way that ensures traceability of the
identity of the baby by a person with a legitimate interest. To that end, each Health
Board and healthcare provider should be required to maintain a register of
authorisations in which the crematorium at which the baby was cremated is
recorded.

10.9 Itis the understanding of the Commission that procedures for recording the
details of an application for cremation are not identical throughout NHS Scotland.
Exactly how the application is recorded is a matter for each Health Board to
determine. The mother may have been attended in either a maternity ward or a

7 The Commission considered that possible categories of information were: Reference Number; Crematorium
Name & Cremation Authority Name; Cremation Date & Time; Applicant Name; Name of Non-Viable Baby or
individual NHS ID; Location of Supporting Documentation (eg relevant Health Board); Applicant’s Ashes
Instructions; Ashes Outcome; Ashes Location; Confirmation of Outcome / Location Issued to Applicant.
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gynaecology ward. The most prevalent practice may be for the hospital mortuary to
take responsibility for record-keepinges. If the Commission recommendation that non-
viable baby cremations should be registered is accepted, then it would be
appropriate for a working party, comprising hospital board representatives and a
representative from the private healthcare sector, chaired by a Scottish Government
official, to be appointed to review hospital record-keeping practices, including those
of private healthcare providers, in relation to baby and infant cremations with a view
to identifying best practice to be applied throughout hospitals and other facilities in
Scotland.

10.10 Many of the cases which have been the subject of the Mortonhall
Investigation, and most of the submissions made by affected parents to this
Commission, relate to events which occurred many years ago — in some instances
over 30 years ago. Regulation 19 of the 1935 Regulations requires that all
applications, certificates and other documents relating to any cremation, shall be
carefully preserved by the Cremation Authority but also permits the Authority to
destroy those documents (except the register of cremations or any part of such
register) after the expiration of 15 years from the date of the cremation to which they
relate, and after only 2 years if a photocopy is made and retained until the expiration
of the said period of 15 years. The CMO and CNO Guidance of 19 July 2012
requires each Health Board to retain a record of the disposal (whether by cremation
or burial) for a minimum of 30 years, with suggested good practice being retention
for 50 years. Having regard to the vintage of the cases which have arisen, the
Commission consider that all applications and other documents relating to the
cremation of any baby should be preserved for a minimum of 50 years. The
cremation register should of course be retained indefinitely, as should the Health
Board register proposed in paragraph 10.8.

10.11 Requiring the retention of all documents in hard copy would impose
unreasonable demands on Cremation Authorities and Health Boards. The modern
equivalent of the photocopy permitted by Regulation 19 is computerised electronic
recording of the document. The Commission see no reason in principle why it would
not be sufficient for all documents, including the two registers mentioned above, to
be kept and preserved in electronic format from the outset, subject to the outcome of
the further work referred to in the next paragraph.

10.12 Cremation Authorities in general already use computer software
record-keeping systems. There are proprietary brand systems available for
purchase. They can be customised to meet the requirements of the particular
Authority. Those most commonly used by Cremation Authorities in Scotland are
Epilog Sequel and Epilog Classic from Gower Software and BACAS by

Clearsky Software. Others available include CAS (Crematorium / cemetery
Administration System) by LAM Consulting Service and Epitaph (Edge IT Systems
Ltd). At least one Cremation Authority has designed its own bespoke system.
Applications and other forms continue to be handled in hard copy. Cremation
Authorities appear to be generally satisfied with the record-keeping systems they
have in place. Some comments have been made to the Commission expressing
disappointment that the proprietary brand systems available have not been

% See Annex K: CMO & CNO Guidance, Annex D
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developed in a way that keeps pace with the modern requirements of Cremation
Authorities for better management information. Before any change is made to the
current requirement for hard copy or photocopy documents to be retained for at least
15 years, the Commission consider that it would be appropriate for the Scottish
Government to form a working group drawn from Cremation Authorities and
providers of software to crematoria to review the available facilities for electronic
processing and storage of cremation documents and records, to consider and
recommend appropriate improvements to achieve the objectives of the
recommendations of the Commission, and to consider what additional features and
facilities the software manufacturers should be invited to develop, all with a view to
ensuring that the systems in use by Cremation Authorities are as efficient and secure
as possible. The working group should also consider and advise on the appropriate
requirements for back-up storage systems.

10.13 As noted at paragraph 10.2 above, the existing cremation registers have a
final column to record how ashes were disposed of. The Commission consider that
that section should be in more specific terms and should be expanded to require a
record to be made of whether they were collected, when and by whom, and if not,
where they were scattered or interred and when. It is already common for the date
of collection to be recorded, but the date of dispersal or interment at or by the
crematorium is noted less frequently. Following collection, dispersal or interment,
notice should be sent to the applicant by the Cremation Authority registrar confirming
which occurred and, if dispersal or interment, where that was, along with an extract
of the complete register entry. These requirements relating to notice and an extract
should not apply to shared cremations. In the case of individual cremations of non-
viable babies the cremation application form should provide for the applicant to
request the notice and extract which would not otherwise be issued.

10.14 Some crematoria hold unclaimed and undisposed ashes years after the
cremation. Others follow a policy of notifying the undecided applicant of the expiry of
the period for which the ashes must be retained and the intention to scatter them if
not claimed within a certain time, and as a result hold no historic ashes. This is dealt
with at Section 9.13. Ashes should not be scattered or interred without appropriate
notice of the intention to do so being given. The Commission consider it desirable
that ashes should not be retained at the crematorium beyond 8 weeks unless the
applicant so requests and the crematorium agrees. Where the applicant takes no
action on receiving the notice, the Commission consider that the Cremation Authority
should proceed to scatter or inter the ashes in accordance with the published policy
intimated to the applicant in the cremation application form, which is a much more
dignified and sensitive course than storage on a crematorium shelf.

10.15 Arelated problem is the accumulation in Funeral Directors’ premises of
unclaimed ashes that Funeral Directors have, at the request of the applicant client,
uplifted from the crematorium. Some Funeral Directors hold unclaimed ashes going
back many years, which tends to indicate a failure in the past to take clear
instructions from their clients or to follow up instructions from previously indecisive
clients. Of course there will be cases where the applicant has moved away without
giving final instructions. This is not a problem that particularly relates to baby and
infant cremations, but applies across the board. There is currently no provision
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whereby the Funeral Director can return the unclaimed ashes to the crematorium to
be scattered or interred.

10.16 In order to give effect to the Commission’s recommendation that the applicant
for cremation should be able to authorise another such as the Funeral Director to
collect the ashes, it will be necessary to either include such authorisation in the
application form or devise a separate form. In either case, where the authorised
representative is the Funeral Director, that form should include authorisation to the
representative to return the ashes to the crematorium to be scattered or interred after
an appropriate period, say two years, rather than store them indefinitely on a shelf as
at present. The Funeral Director should give notice of the intention to return the
ashes to the crematorium to be scattered or interred if no instructions are received
within 14 days. In the absence of any response to the notice, the ashes would be
returned to the original crematorium and an appropriate record entered in the
register.

10.17 The idea that ashes should be scattered or buried after a certain period was
broadly supported by responses to the Scottish Government Consultation in 2010 on
the Burial and Review Group Report of 2007. That Consultation proposed a period
of five years. This Commission consider that two years should be sufficient for
appropriate action to be decided upon by the applicant. The Commission would
expect the Cremation Authority to charge an appropriate fee.
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SECTION 11 — TRAINING AND OTHER WAYS OF IMPROVING PRACTICE

Introduction

11.1 The importance of training all involved in the aftermath of baby and infant
death and in all aspects of the cremation process was mentioned in various
submissions to the Commission.

Training of Crematorium Staff

11.2 Both the FBCA and the ICCM have training schemes which lead to
certification of successful candidates as technicians. That training is referred to in
PG Note 5/2(12)%. In terms of paragraph 5.48 Cremation Authorities are encouraged
to set up an environmental management system (EMS) for the general operation of
their crematoria. Para 5.49 provides specifically as follows:

“Staff at all levels need the necessary training and instruction in their duties

relating to control of the process and emissions to air. In order to minimise

risk of emissions, particular emphasis should be given to control procedures
during start-up, shut down and abnormal conditions.

Training may often sensibly be addressed in the EMS referred to above. The
Cremation Technicians Training Scheme operated by the Institute of
Cemetery and Cremation Management should be adequate for this purpose,
as should the Training and Examination Scheme for Cremation Technicians
which is run by the Federation of Burial and Cremation Authorities.”

11.3 The FBCA Training and Examination Scheme for Crematorium Technicians’®
(TEST) specifies its purpose as being to supplement the technician’s training in
procedures appropriate for the competent operation of cremators, compliance with
the appropriate Regulations and Codes of Practice and to prepare the technician for
practical examination in cremator operation. Examination success results in the
issue of a certificate of proficiency in cremator operation. The TEST training is
normally undertaken in-house, with the tuition being given by a trained and
experienced operator who acts as mentor to the candidate. The candidate has to
complete a minimum of 50 cremations, under supervision, and log details of every
fifth cremation on a prescribed form before being examined.

11.4 In addition to undertaking practical training and recording details of these
cremations, the candidate must also study course notes and, at the candidate’s own
pace, answer questions at the end of each section of the course. An FBCA examiner
conducts a practical examination at the workplace crematorium. That examination is
designed to ensure that the candidate understands the principle of combustion,
works to the FBCA Code of Cremation Practice and understands the health and
safety factors of the technician’s role. The examiner has access to the candidate’s

9 Annex H
" FBCA ‘Test And Examination Scheme For Crematorium Technicians’
http://www.fbca.org.uk/support-1.asp
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responses to the course note questions and should tailor the examination process to
ensure that relevant factors are dealt with and any areas of apparent weakness are
examined closely to ensure that the candidate is able to operate the equipment in a
safe and ethical manner. Any candidate failing to reach the required level of
competence will fail the examination and will be required to undergo further training
prior to retaking the practical examination. Recently that has occurred on two
occasions.

11.5 The ICCM”" Crematorium Technicians Training Scheme (CTTS) leads to the
award of the BTEC (Business and Technology Education Council) Intermediate
Certificate for ICCM Crematorium Technical Operations, which is a nationally
recognised level two qualification. To achieve the qualification candidates must pass
all of the three sections that make up the unit entitled Crematorium Operations:

1) the functioning of a modern cremator;
2) starting up and closing down procedures;
3) the process for dealing with cremated remains.

As in the case of the FBCA, the candidate’s training is supervised by a mentor who
will usually be the candidate’s line manager at the workplace crematorium who is
already suitably qualified and experienced.

11.6 As the candidate works through the course instruction notes (study pack)

6 assignments must be completed, including maintaining a log of cremations that the
candidate has carried out. When all 6 have been completed, the mentor arranges
for a short multiple choice test of 20 questions and a cremation observed by an
ICCM assessor at the workplace crematorium. The work book in which the
assignments have been completed, the test paper, and the assessor’s notes of the
observed cremation are then passed to the ICCM National Office to be assessed
and verified. The successful candidate is awarded the BTEC certificate.

11.7 The ICCM scheme also provides for the technician to advance to a higher
level and obtain an advanced certificate at BTEC level 3. Under the scheme old
qualifications can be updated and converted to a BTEC level 3 qualification. The
ICCM training scheme is administered from a training centre, the performance of
which is audited annually by Edexcel. The Edexcel appointed auditor inspects
systems and procedures and examines a random sample of candidates’ work and
examiners’ report forms. Should a lowering of standards or quality be identified, then
that can result in Edexcel’? accreditation of the training centre being withdrawn.

11.8 The significance of risk management in crematoria has been recognised by
the recent introduction of a qualification accredited by City and Guilds to level 3
which is awarded following successful completion of an ICCM training programme
entitled “Controlling Risk in Crematoria”. This qualification, together with other ICCM

" |CCM website:

;12ttp://www.iccm-uk.com/iccm/index.php?paqename=traininq
Edexcel website:

http://www.edexcel.com/Pages/Home.aspx
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City and Guilds accredited qualifications for cemetery operators, is audited annually
by City and Guilds along the same principles as those outlined above for Edexcel.

11.9 All ICCM staff are qualified trainers and assessors through City and Guilds
and undergo technical verification annually. That involves a City and Guilds
representative observing ICCM staff undertake an assessment at a live course.
Once again, should any lowering of standards or quality be identified, the assessor’s
qualification is withdrawn pending further training and subsequent verification.

11.10 While both the Institute and the Federation have invested considerable effort
and resources in the development of training and testing schemes for trainee
technicians, little guidance is provided on baby and infant cremation. The FBCA
training and testing notes give minimal guidance on the procedures and techniques
for baby cremations, mentioning only the use of trays and the practice of overnight
cremation” while the ICCM training notes do not mention the subject at all.

11.11 With that in mind a set of course notes specifically relating to baby and infant
cremations has been drafted to be added to course material, additional paragraphs
have been prepared for inclusion in the Assessor Guidance Note used by assessors
observing the conduct of cremations, and also a new element relating to the conduct
of baby and infant cremations has been drafted to supplement the list of
competences that the assessor should be looking for in the course of observed
cremation. The ICCM intends to review these proposed additions to their scheme in
the light of the report of this Commission with a view to introducing a revised training
scheme taking specific account of the variations in practice that are appropriate in
conducting baby and infant cremations. The FBCA has also indicated that they will
review their training and testing scheme in light of this report.

11.12 The Commission note the steps already taken by the ICCM to prepare
revisions of its technician training scheme and the intention of both the ICCM and the
FBCA to revise their training schemes in light of this Report. The Commission
consider that the time is ripe for both the Institute and the Federation to review their
respective current technician training programmes with a view to providing adequate
guidance on best practice for the recovery of ashes in baby and infant cremations,
and so recommend.

11.13 A major problem running through the dealings that Funeral Directors,
cremation staff and healthcare staff have with bereaved families is their inability to
provide informed advice about the ashes that will be recovered. As an example, the
current training scheme for crematorium technicians does not include any guidance
that would provide the technician with a better understanding about the nature of the
contents of the cremator tray at the end of a cremation. While there will plainly be
occasions when it will not be possible to identify bony fragments or other remains of
the baby, guidance and training on the physiological results of the cremation process
would better equip the technician to provide information, and therefore greater
comfort, to families who seek that reassurance. The ICCM has advised the
Commission that it recognises that training and educational courses should include,
as a fundamental element, training and guidance for their members on helping

"3 ie in the FBCA courses set out in Report paragraphs 11.3 and 11.4
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bereaved families who want more than simply routine information about the
cremation process. The Commission recommend that the ICCM and the FBCA
should engage an expert, such as Dr Roberts, to advise on the compilation of a
suitable training module for inclusion in their respective crematorium technician
training schemes, and should include, in their training programmes, guidance on
dealing sensitively and transparently with families in providing them with information.

11.14 ltis also important that any published Guidance documents accurately reflect
the knowledge and information now available about the recovery of ashes in baby
cremations. Dr Roberts suggested that the FBCA should review all Guidance
documents to provide clear and fully informed guidance on the prospects of ashes
being recovered based on information about skeletal maturity rather than gestational
age per se. We endorse that suggestion and recommend that the FBCA carry out
such a review, taking particular note of the terms of the reports by Dr Roberts at
Annex E.

11.15 It is appropriate to mention one particular matter that caused the Commission
concern. Under both schemes the technician’s training is largely provided and
supervised by an experienced operator or technician within that establishment.
When the problems of baby and infant cremations first came to light in

December 2012, there were significant variations in practice in baby and infant
cremations at different crematoria over the country, reflected in the responses to the
Commission’s crematoria questionnaire. These variations are fewer now than they
were at the start of the Commission’s work. However some remain. They reflect
differences in local practice which exist for reasons which may or may not be
justified. That highlights the danger of the perpetuation of unsatisfactory practice
within local establishments when training is largely the responsibility of those who
follow that local practice. In addition, during the training period the trainee technician
may have few opportunities to carry out a baby or infant cremation.

11.16 Against that background the Commission recommend that both the Institute
and the Federation should introduce an external monitoring scheme for newly-
qualified technicians, whereby they would not be certified competent to conduct
baby and infant cremation unsupervised unless they had in the period of two years
following certification carried out two under supervision to the satisfaction of an
ICCM or FBCA examiner, to ensure that in these most sensitive of cases best
practice is being followed by the newly-qualified technician.

11.17 The ICCM also offer members a Diploma in Cemetery and Crematorium
Management that is accredited to HNC standard. It consists of eight discrete units of
study as follows:

1) Cemetery Management

2) Crematorium Management

3) Cemetery and Crematorium Law

4) Managing Financial Resources and Decisions
5) Organisations and Behaviour

6) Managing Activities to Achieve Results

7) Human Resource Management

8) Administrative Services
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At the initial stage there are three different certificates available depending on the
career aspirations of the member, ie (1) certificate in cemetery management, (2)
certificate in crematorium management, and (3) certificate in office management.
The ICCM recommend that certificate level qualifications should be obtained by all
service managers in the industry. Thereafter staff can proceed to obtain the ICCM
diploma, usually over a period of 5 years. It is also possible for a member to
continue their studies to HND and degree level with other qualification providers. The
Unit points accrued from completing the ICCM Diploma count towards qualifications.

11.18 At present no part of the ICCM management training scheme deals with the
subject of baby and infant cremation. Some issues relating to baby and infant
cremation are inevitably dealt with in the course of studying the units relating to
crematorium management and crematorium law. However, the whole circumstances
which gave rise to the Mortonhall Investigation and this Commission demonstrate the
need in any management training scheme for crematorium staff to address the
particularly sensitive subject of baby and infant cremation, which involves cremation
staff (i) dealing with personnel they may not routinely deal with in other cremations,
such as maternity and gynaecology staff, (ii) meeting and assisting the families who
are endeavouring to cope with a loss made all the more distressing because it is all
that has come of events from which so much joy was anticipated, and (iii)
undertaking technical cremation practices specially tailored to provide a gentler
cremation. The Commission therefore recommend that the ICCM should revise their
management training scheme to include an element dealing with baby and infant
cremation which would be an essential part of study for the certificate in crematorium
management.

11.19 It is not uncommon for persons with direct management responsibility for the
operation of a crematorium to have no qualification in crematorium management. To
ensure that full effect is given to the foregoing recommendation, the Commission
also recommend that those with that direct management responsibility should hold
either a qualification in crematorium management or the FBCA certificate of
proficiency in cremator operation or the ICCM intermediate certificate for
crematorium technical operations.

11.20 The ICCM also has a continuing professional development (CPD) scheme for
members to enable them to keep up to date on new developments in the industry.
Since one of the lessons of this review is that the state of knowledge improves with
the passage of time, the Commission consider the provision of a training programme
for continuing professional development of staff to be necessary to ensure that their
work is always carried out in accordance with current best practice. The Commission
therefore recommend that the FBCA should devise and introduce a CPD training
programme. This Report and the MIR demonstrate that there is already much
knowledge and guidance on good practice available to be disseminated

Training of Funeral Directors
11.21 Funeral Directors largely rely on Cremation Authorities and their staff for their

understanding of the various aspects of cremation practice and in particular the
likelihood of recovery of ashes. Training of Funeral Directors does not address these
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issues. As a result the funeral director has often been the one who conveyed
misleading information about ashes to parents. The professional organisation for
individual Funeral Directors is the British Institute of Funeral Directors (BIFD)74. To
obtain full membership requires the applicant to have obtained the Diploma in
Funeral Directing (DipFD). That is a qualification awarded by the National
Association of Funeral Directors (NAFD), the trade body of which the majority of
funeral director businesses are members. For the past 30 years the DipFD course
was taught by BIFD tutors but the candidates were tested by examiners from the
NAFD which was responsible for awarding the diploma. There has recently been a
review of this arrangement and both bodies are in the process of establishing their
own individual training programmes, examinations and qualifications, in each case in
association with a university.

11.22 There are other training facilities. The National Society of Allied and
Independent Funeral Directors (SAIF) provides vocational training through the
medium of the Independent Funeral Directors College. In addition one of the largest
funeral director businesses, Co-operative Funeral Care, provides National Vocational
Qualification (NVQ) training at the Co-operative College.

11.23 Funeral director training addresses subjects such as dealing with the
bereaved, handling the necessary paperwork, and arranging a funeral, as well as
technical details about the construction of coffins and what may or may not be

placed in a coffin. The action taken in relation to the ashes actually recovered is also
dealt with, including interring, scattering and retention. However, funeral director
training does not address the process of cremation and its impact on the body.

11.24 So far as the likelihood of recovery of ashes is concerned, Funeral Directors
rely on and take their lead from the ICCM and the FBCA and quote their advice and
the information they have obtained from the local crematorium when discussing with
bereaved families the options for laying their babies to rest. The Commission
understand that, in the absence of information to the contrary, a funeral director
would normally advise that ashes may not be recovered following the cremation of a
baby and would mention the alternative of burial. Among the submissions received
by the Commission are cases where Funeral Directors made more definite
statements to the effect that ashes are not recovered in baby cremations, including
some where it has now come to light that there were ashes, as occurred in the
Mortonhall cases.

11.25 As in the case of those involved in cremation, a lack of consistency in the use
of language by Funeral Directors reflects not only uncertainty, but also differences of
opinion, about what the applicant for cremation ought to receive at the end of the
cremation. Yet again the need for clarification of Regulation 17 of the

1935 Regulations, as dealt with earlier in this Report, is demonstrated.

11.26 The importance of the part played by Funeral Directors in ensuring that
bereaved clients experiencing the most distressing of bereavements understand
clearly the options available to them and the implications of cremation cannot be

" British Institute of Funeral Directors:
http://www.bifd.org.uk/
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overstated. It is, therefore, vital that their professional associations, trade
organisations, and those involved in the funeral directing business in general,
particularly those running large undertaking businesses, should pay close attention
to the terms of both reports, the expert evidence referred to therein and any changes
in practice and guidance that may be determined by the ICCM and FBCA following
the work of this Commission and the Mortonhall Investigation. Those bodies which
provide training programmes should review them in the light of any legislative
changes affecting the cremation of non-viable babies and stillborn babies, as well as
the various changes to the forms in use and the registration process. They should
also, as part of that review, devise a training module designed to give Funeral
Directors an understanding of the cremation process, its effect on the body, and
prospects of the recovery of ashes in baby and infant cremations.

Ensuring Best Practice in the Funeral and Cremation Industry

11.27 As Dame Elish pointed out in the MIR at page 539, it is one thing to
recommend action, but quite another to ensure that the recommendation is
implemented. |deally the implementation of recommendations for changes in
practice should be overseen by the governing body of the trade or profession
affected. In the case of the cremation industry, all but one Cremation Authority in
Scotland are members of either the ICCM, or the FBCA, or both, each of which
works to a professional charter or code. Both organisations require technicians to be
trained. It is gratifying to note that both are committed to ensuring implementation of
the recommendations of the Commission. The position is somewhat different in the
case of Funeral Directors. About 80% of funeral director businesses are members of
the NAFD, about 10% of the National Society of Associated Independent Funeral
Directors (SAIF)", both of which have codes of practice. However, about 10% are
affiliated to no trade or professional organisation. While the organisations referred to
have codes of practice, there are no requirements or enforceable conditions that
apply to all Cremation Authorities or Funeral Directors in relation to the arranging or
conducting of a funeral involving cremation. While there is no reason to anticipate
resistance to implementation of the Commission’s recommendations, there is equally
no mechanism for overseeing their implementation.

11.28 Against that background it is the view of the Commission that it is appropriate
for the Scottish Government to consider establishing a National Committee to
oversee implementation of the Commission’s recommendations, including those
applicable to Funeral Directors and Cremation Authorities and their representative
bodies. Such a National Committee could be charged with overseeing the
implementation of all the recommendations of this Report, as well as being endowed
with wider powers. The Commission will address the terms of the remit of such a
Committee later in Section 13 of this Report, after identifying all the areas about
which the Commission have specific recommendations.

’® National Society of Associated Independent Funeral Directors:
http://www.saif.org.uk/
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Training of Healthcare Staff

11.29 In the submissions received, and in the course of the Commission’s
investigations, training of healthcare staff was referred to in relation to a number of
different areas, including ensuring an understanding of the pain and despair of
pregnancy loss and infant death, recognising and managing the confused
expectations of parents and family, and communicating accurately, sensitively,
clearly and consistently with them in guiding them through the process of laying their
baby to rest at the same time as they struggle to cope with the associated grief. The
Commission see applying these qualities in the communication of information and
guidance as a vital element in avoiding the failings and misunderstandings of the
past.

11.30 That can only be achieved if those responsible for communicating information,
guidance and advice are themselves fully conversant with all aspects of what is
involved from the hospital to the crematorium. The acquisition of that understanding
and the development of good communication skills to convey that understanding are
vital elements in the professional development of all who deal with families affected
by baby and infant death. While the MIR deals exclusively with the role of healthcare
staff at NHS hospitals and the investigations made by the Commission have been
largely confined to NHS Health Board and hospital practices, the recommendations
of the Commission apply equally to any other healthcare provider in Scotland to
which the work of the Commission is relevant.

11.31 ltis clear from the MIR that there was considerable misunderstanding among
hospital staff about what could be done at the various crematoria in Edinburgh and
even about the cost of privately arranged baby cremations. On the other hand, it
was encouraging to note the finding in the MIR that there has undoubtedly been a
huge improvement in how the experience of pregnancy loss, stillbirth and neonatal
death is managed in hospital. At the same time, in the passage where that progress
is reflected, it is also noted that the area of communication is a persistent issue.
Much work remains to be done.

11.32 It is widely accepted that some of the most difficult and delicate situations in
hospital arise in the context of miscarriage and termination of pregnancy. Itis in
those situations that the July 2012 Guidance from the CMO and CNO applies.
Communications and discussions with Health Boards revealed that some have found
it much easier than others to adapt to that Guidance’®. Systems previously followed
in maternity, gynaecology, and mortuary departments have had to be revised. The
implementation of the Guidance has been effected in different ways in different
boards. NHS Orkney, with no local crematorium of its own, has reached agreements
with the Burial Authority and a mainland Cremation Authority; NHS Grampian used
the new Guidance to additionally facilitate the updating of all its existing
documentation and procedures; NHS Tayside (amongst others) used the Guidance
to enhance a pre-existing level of service that already met or exceeded the
minimum standards.

’® See also the analysis of implementation at Annex L
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11.33 One area in which the experiences of different Boards have varied
significantly has been in dealing with parental consent for disposal from a mother
who does not wish to discuss the matter or have any regard to the Guidance leaflet
offered. Each Health Board has had to make its own arrangements for ensuring that
staff are properly instructed in any new procedures introduced. In some Health
Boards staff have found difficulty in discussing the disposal options available with
mothers who are resistant to engagement in that discussion. One of the larger
boards which appears to have succeeded in applying the Guidance in its entirety
fairly quickly, including ensuring that the options available for disposal are clearly
explained and the appropriate paperwork completed, is NHS Ayrshire and Arran.
They may have been assisted by the involvement of Consultant Obstetrician,

Dr Marjory MacLean, in the 2010-11 working group which devised the Guidance.
The Commission consider that the circumstances surrounding the introduction of that
Guidance provide good illustration of the sort of situation where one hospital or
Health Board can learn and benefit from the experience of another or others.

11.34 The Commission recognise that it is impossible to prescribe a procedure that
will inevitably apply to all communications with a mother at, during and after she
undergoes a distressing hospital procedure. Every individual case is likely to present
its own particular challenge. The guidance given to staff should recognise that
parents should be given the time and space necessary for them to make the right
decision about laying their baby to rest. They should not be expected to make such
an important decision at a time of physical pain, grief, exhaustion and sedation,
combined with emotional turmoil and distress. There are also findings that, in spite of
the fact that guidance made provision for decisions to be made days and up to

4 weeks after discharge from hospital, staff failed to follow that guidance””. Two
points to be particularly borne in mind in the drafting of hospital Guidance are these:
(1) the parent should always be clearly advised of the availability of the option of
burial; and (2) not every parent will be up to dealing with the issues of cremation, the
recovery of ashes and their disposal while still in hospital. Arrangements should be
in place at each hospital for ongoing contact with parents where necessary.

11.35 The Commission consider that there should be formal training for healthcare
staff, including chaplains, whose duties involve liaising with patients in the context of
advising them about, and guiding them through, the possible arrangements that may
be made to deal with their pregnancy loss. Each Health Board, as part of
continuously improving the quality of the service, should identify staff who will have
responsibility for communicating with families about arrangements for disposal and
liaising with Funeral Directors and crematoria, and arrange for their education and
training as part of their continuing professional development, including in
communication skills and understanding the roles and responsibilities of colleagues.
The Scottish Government should facilitate the development of appropriate modules
to be completed by relevant staff, to include current evidence as to the prospects of
recovering ashes in baby and infant cremations such as that contained in the reports
of Drs Roberts and Chamberlain and how to communicate information.

" MIR, Section 3, p105
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Sharing Information, Experience and Knowledge

11.36 A proper understanding of the local situation is of primary importance. Of
course it has to be recognised that that would be of little value in a situation where
the practice followed was inappropriate, as in Mortonhall. However, in the current
climate of increasing awareness of what can be achieved, what is appropriate and
where parents have been failed in the past, a full and relevant understanding of the
whole position locally from hospital to crematorium should provide positive benefits.
That is why the Commission encourage the formation of multi-disciplinary working
groups to exchange information, knowledge, understanding, practice and experience
for the benéefit of all involved. An example of multi-disciplinary meetings can be
found in Ayrshire and Arran where as many as 40 people may participate. In a
submission made to the Commission the group was described as including “all
involved in the journey, including local authority personnel, mortuary technicians,
midwives, doctors etc”. The reference to “local authority” includes the authority as
Cremation Authority. These groups or meetings should involve not only those
representing and working at local crematoria, but also Funeral Directors who are not
usually involved as often. In Ayrshire and Arran the introduction of these meetings
has been seen as a positive development. The Commission would encourage the
introduction of similar arrangements in other areas, with the local Health Board
supporting relevant staff in taking the initiative with a view to understanding,
developing and refining local practice and producing information leaflets relevant to
the local context. This sort of co-operation can also promote greater understanding
in simple ways, for example by hospital staff visiting the crematorium to observe the
cren;gtion process and meeting the cremation technicians, as suggested in the
MIR™.

11.37 At the outset of the Commission’s work a quantity of NHS Guidance
documents, information leaflets, and forms used in the management of pregnancy
loss from 7 different Health Boards in Scotland were made available to the
Commission. In October 2013 the Commission requested all 14 of Scotland’s Health
Boards to submit copies of all the documentary information and guidance material in
use in relation to pregnancy loss and infant death. Examination of the material
submitted disclosed significant variations in the way in which important information is
conveyed to patients in different Health Board areas but also between different
hospitals within the same Health Board. Some documentation had not been updated
in light of the July 2012 CMO/CNO Guidance. Some Health Boards rely heavily on
pamphlets produced by bereavement support organisations which provide support to
mothers and relatives’ , While others place much less reliance on that material. It
was not always clear that full information about the support available on leaving
hospital is provided. Since the precise manner and terms in which information is
conveyed and the Guidance is provided are for each individual Health Board and
other healthcare provider to determine, the Commission also consider that every
Health Board and healthcare provider should review all documentary material

8 MIR, Section 3, page 93

™ The main providers of pamphlets are SANDS UK and the Miscarriage Association, but it should be noted that
there are many other charities and organisations working in this field. Some of these, but by no means all, are
SIMBA (Simpson’s Memory Box Appeal), Child Bereavement UK, The Scottish Cot Death Trust, Cruse
Bereavement Care, Bliss, Sands Lothians, Forget-Me-Not Care and Counselling, TAMBA (Twins and Multiple
Births Association) and Tommy’s.
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currently used to convey information and guidance relating to baby and infant loss in
light of the terms of this report and the MIR to ensure that all relevant information
and guidance is accurate and is communicated clearly and consistently, including in
particular information about the prospects of recovering ashes and a reminder of the
availability of the option of burial.

11.38 It is likely that some will have been more successful than others in developing
clear and consistent documentation. As in the case of the implementation of the July
2012 Guidance, the Commission consider that the way towards ensuring that best
practice is identified and applied as widely as possible is for boards to share their
practices and experience. One board in its submission to the Commission
suggested that leaflets and information books should be produced nationally and the
costs shared proportionately among boards. Since consistency in the application of
best practice in the country is important the Commission also consider that the
Scottish Government should establish a working group comprising a representative
from each Health Board and chaired by a Scottish Government official, to review all
Guidance documents and information leaflets in use across all Health Boards and
other healthcare providers, including those compiled by or in conjunction with bodies
such as SANDS UK and the Miscarriage Association, relating to the management of
pregnancy loss, infant bereavement and arranging disposal. That should ensure
consistency in this guidance and information, and reduce the proliferation of different
documents in use.

11.39 In the many medical, scientific, engineering and technical aspects that are a
feature of pregnancy loss and infant death, there is constantly potential for
development and change. It is incumbent upon those involved in this area of work to
ensure that they are aware of developments in equipment, material and practice to
ensure that the loss of babies and those enduring the consequential trauma are
sensitively dealt with in accordance with the best available practice and given clear
and consistent guidance to enable properly informed decisions to be made.
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SECTION 12

Memorials

12.1 Throughout the period of activity, the Commission were acutely aware of the
pain suffered by those either left in a state of uncertainty, or who had been misled
regarding the fate of their child’s ashes. Not only were their hopes and expectation
for the future with their babies dashed by their loss, but their distress and despair
were also compounded by the mishandling of their remains.

12.2 Their experiences, relayed in the form of written submissions or in
conversations with Lord Bonomy, highlighted that for some a further cause of
distress was the lack of a place, with more peaceful and positive associations, to
which they could go to remember their child.

12.3 This was discussed at more than one Commission meeting, with members
eventually accepting that the very personal nature of this meant that it would be
difficult to prescribe any particular type of memorial or stipulate where it should be
located. There are also constraints as to where permanent memorials can be
located, often with associated costs and permission requirements, that were beyond
the scope of the Commission’s work.

12.4 Regardless of this, the Commission were keen to explore what was already
available in Scotland and, from this, what further options could be discussed or
recommended.

12.5 Of the 27 crematoria in Scotland, 15 confirmed to the Commission that they
already had an area within or alongside their statutory Gardens of Remembrance,
dedicated specifically to the memory of babies and infants. Another 2 crematoria
advised that they would have such an area from 2015. This is commendable, but
given the events leading up to these enquiries, it is likely that dedicated areas within,
or associated with, particular crematoria would not always be appropriate, from the
perspective of the families affected by these events.

12.6 The Commission therefore requested broader information on memorial
services, and markers dedicated to children, which already existed in Scotland. The
information obtained is available at Annex R. This encompasses annual and other
memorial services, books of remembrance, sculptures, plaques and other such
permanent markers, as well as the previously mentioned areas set aside by the
crematoria.

12.7 On reviewing and discussing this information, the Commission agreed that,
whilst additional local memorials may be appropriate, it would be for the relevant
local authorities / councils to consider this in partnership with other interested parties,
including parents who may wish to be involved. It is therefore the Commission’s
recommendation that, where affected parents wish, local authorities should facilitate
discussion of plans for local memorials.

12.8 Additionally, the Commission agreed that consideration should be given to a
simple, tasteful, national memorial dedicated to the memory of the babies whose
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ashes were mishandled or mismanaged, which would serve as a place of
remembrance for the families affected. The Commission recommend that the
Scottish Government forms a short life working group, to include representatives of
affected parents and bereavement support groups, to consider the possible type and
location of a discrete national memorial.

12.9 The Commission also noted that the national group Good Life, Good Death,
Good Grief, which campaigns for a more open attitude to matters relating to death
and dying in Scotland, was promoting a time of remembering across Scotland when
individuals, families and groups were being encouraged to remember their loved
ones who have died. The Commission consider that it might be appropriate for the
Scottish Government to include within that commemoration an element recognising
the loss of those babies who have been the subject of the Commission’s work.
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SECTION 13 = IMPLEMENTING THE RECOMMENDATIONS

13.1 The encouragement of communication among, and co-ordination of the work
of, the various bodies with a role in infant cremation is one of the themes of this
Report. Achieving clarity and consistency in communicating with families is another.
It is a striking feature of cremation that so much activity is duplicated because there
are two major and very active bodies which represent Cremation Authorities and
staff, and that the information and Guidance they publish is not entirely consistent.
Obviously the members of both bodies have the right to form and belong to whatever
association they choose. However there is clearly scope for greater co-operation
between the ICCM and the FBCA. The Commission have recommended that they
co-operate in certain specific areas. Perhaps that may lead to more co-operation in
others.

13.2 The Commission have identified a number of areas where practices and
policies in relation to baby and infant cremation can differ from crematorium to
crematorium. Similar variations can be found in practices and policies at NHS
Health Boards and among Funeral Directors. The Commission have made a
number of recommendations to achieve consistency in policy and practice with the
aim of achieving high standards across all aspects of baby cremation and ensuring
that the interests of the bereaved are central to this work. These recommendations
include the creation of a number of working groups of varying but overlapping
composition. Since the improvements that are necessary will only be realised if the
Commission’s recommendations are delivered, it is important that there should be a
focused mechanism for implementation and ongoing oversight.

13.3 ltis also important to take steps now to provide a mechanism for identifying
relevant medical, scientific, engineering and technical developments, with a view to
ensuring that the best available practices continue to be followed throughout the
country.

13.4 For these purposes, the Commission recommend that the Scottish
Government should establish a National Committee with responsibility for baby and
infant cremations. In keeping with the Commission’s view that the central focus of
attention of work in this field must be the baby and the family, that National
Committee should include representation of parents, including those who have
campaigned so effectively to discover the facts and ensure that in future babies and
families are treated with dignity, respect and sensitivity.

13.5 The National Committee should be chaired by a senior Scottish Government
official. In addition to parents its membership should be drawn from authorities,
organisations, professions and other bodies with a role in baby and infant cremation
and providing bereavement support.

13.6 The National Committee should have power to establish working groups of its
membership, with co-opted members where appropriate, to consider specific
recommendations from this report. For example recommendations relating to
technical matters and cremation technology could be dealt with by a ‘technical
working group’ reporting back to the full Committee. Other recommendations which
could be dealt with in a similar way include, for example, a ‘guidance and policy
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working group’ which would deal with those matters relating to the review and
creation of publications such as guidance and policy statements with a view to
ensuring accuracy, consistency and clarity. Those bodies specifically assigned
actions within this Report should not feel constrained from undertaking such actions
in the interim period before the National Committee is formed, as they and their early
work can contribute not only to the early implementation of the recommendations of
this Report but also to the development and work of the National Committee.

13.7 The National Committee should report to Scottish Ministers annually on
progress against the recommendations made by this Commission. That annual
report should be published on the Scottish Government website.

13.8 The National Committee should, as a priority, develop a national Code of
Practice for baby and infant cremation. Such a Code, which should be informed by
the recommendations of this Commission, should set down the minimum
requirements for organisations to adhere to when supporting bereaved parents and
families through the baby and infant cremation process, and seek to identify best
practice to be followed by all bodies involved in baby and infant cremation. The
Code of Practice should include general principles and guidance as well as specific
technical and operational guidance for Cremation Authorities, NHS Health Boards
and Funeral Directors, with a view to achieving consistently high standards of
practice among all with a role in baby and infant cremation.

13.9 The Code of Practice should be a live document that is not only responsive to
developments, but also instrumental in promoting improvements, in practice,
technology, policy and legislation. The National Committee should therefore
continue to monitor developments in all aspects of activity related to baby and infant
cremation and review the Code annually to ensure that it reflects contemporary
standards and best practice.

13.10 The Commission noted at Section 6.8 the provision of Regulation 2 of the
1935 Regulations for the appointment of an Inspector®®. That power is seldom used
in practice and only on an ad hoc basis. Alongside the National Committee’s role in
developing and enhancing best working practices and standards in the field of baby
and infant cremations, as set out above, it is the Commission’s view that it would
also be appropriate to create the permanent post of an independent Inspector who
would separately monitor these same working practices and standards at crematoria,
providing feedback to Cremation Authorities on how they are performing and
reporting on this to Scottish Ministers.

13.11 A similar Inspector model exists in the role of the Inspector of Anatomy for
Scotland, as set out in the Anatomy Act 1984, and as revised by the Human Tissue
(Scotland) Act 2006. The independent Inspector should have authority to investigate
complaints from the public about working practices and standards at crematoria, to
adjudicate upon these complaints and report findings to the Scottish Ministers. The
role of the Inspector should be extended to the funeral industry in respect of which
there is no current provision for inspection. In view of the breadth of responsibility

8 The Cremation (Scotland) Regulations 1935, Regulation 2:
‘2. Every crematorium shall be open to inspection at any reasonable time by the person appointed for that
purpose by the Secretary of State or by the Department.’
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envisaged, further legislation would be required, but in the interim an appointment
could be made in terms of Regulation 2 noted above, at least in as far as crematoria
are concerned. That is the Commission’s recommendation.

13.12 The Commission consider that such aligned oversight by both the National
Committee and the Inspector would have an important part to play in maintaining
public confidence in the working practices of Cremation Authorities and Funeral
Directors across the country, including in particular securing the recovery of ashes in
baby and infant cremations.

13.13 Some parents and members of the public have expressed concerns about the
lack of general regulation of both crematoria and Funeral Directors. However the
Commission considered that its remit, being confined to the particular issue of baby
and infant cremations, did not extend to recommending general regulation of these
industries. They have therefore confined their recommendations to the creation of
this scheme for continuous monitoring of the working practices and standards of
crematoria and Funeral Directors in respect of baby and infant cremations. However,
the Commission recommend that Scottish Ministers should keep the cremation and
funeral industries under review and should consider, in light of the reports of the
National Committee and the independent Inspector, whether further regulation of
either is required.

13.14 The Commission have endeavoured to identify improvements to a wide range
of practices associated with cremation of babies and infants, with the aim of
providing a sensitive and reliable system that will meet the particular needs of all,
and restore public confidence in the arrangements for baby and infant cremation in
Scotland. However, the Commission recognise that the system is only part of the
solution. Much also depends on the qualities of the personnel engaged in its various
branches. The system will only achieve that objective if those who work in it display
the will to make a success of it.
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List of Crematoria In Scotland
27 Scottish Crematoria by Local Authority Area

Local Authority Crematorium | Private Crematorium Name,

Local Authority Name and Town Town and Company
Aberdeen City Hazlehead Crematorium,
Hazlehead

Aberdeenshire

Angus Parkgrove Crematorium,
Friockheim, Parkgrove
Crematorium Ltd

Argyll and Bute Cardross Crematorium,
Cardross
Clackmannanshire
Borders Borders Crematorium, Melrose,
Westerleigh Group
Dumfries and Galloway Roucan Loch Crematorium,

Dumfries, Roucan Loch
Crematorium Company

Dundee Dundee Crematorium, Dundee,
Dignity Crematoria

East Ayrshire

East Dunbartonshire

East Lothian

East Renfrewshire

Edinburgh Mortonhall Crematorium,
Edinburgh
Edinburgh Seafield Crematorium, Edinburgh ,
Edinburgh Crematoria Ltd
Edinburgh Warriston Crematorium, Edinburgh
, Edinburgh Crematoria Ltd
Falkirk Falkirk Crematorium (located
within Camelon Cemetery),
Camelon
Fife Dunfermline Crematorium,
Dunfermline
Fife Kirkcaldy Crematorium,
Kirkaldy
Glasgow Craigton Crematorium, Glasgow,
Glenhaven Funeral Services Ltd
Glasgow Daldowie Crematorium,
Uddingston
Glasgow The Linn Crematorium,
Glasgow
Glasgow Maryhill Crematorium, Maryhill,
Scottish Cremation Society Ltd
Highland Inverness Crematorium,
Inverness
Inverclyde Greenock Crematorium,
Greenock
Midlothian
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Moray

Moray Crematorium, Dignity
Crematoria

North Ayrshire

Holmsford Bridge Crematorium,
Irvine, Dignity Crematoria

North Lanarkshire

Holytown Crematorium,
Motherwell

Holytown Crematorium,
Motherwell, Dignity Crematoria

Orkney

Perth and Kinross

Perth Crematorium, Perth

Renfrewshire

Paisley Crematorium (Woodside
Cemetery), Paisley, Paisley
Cemetery Company Ltd

Shetland

South Ayrshire

Masonhill Crematorium, Ayr

South Lanarkshire

South Lanarkshire
Crematorium, Blantyre

Stirling

West Dunbartonshire

Clydebank Crematorium,
Clydebank

West Lothian

West Lothian Crematorium,
Livingston, Westerleigh Group

Western Isles

Summary

Dignity.

21 Local Authorities have at least one crematoria
10 have Local Authority owned crematoria only
8 have privately owned crematoria only

2 have both private and Local Authority owned

1 (Holytown in North Lanarkshire) is jointly operated by the council and private company

¢ 11 have no crematoria in their area
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INFANT CREMATION COMMISSION - FULL LIST OF MEMBERS

Chair: Rt. Hon Lord Bonomy

Secretariat: Alison Kerr
Sarah Dillon
Norman Dowie (Investigative Role)

Membership
Name Role/Organisation
John Birrell NHS Bereavement Coordinators and Scottish Grief and

Bereavement Hub

James Blackburn

Head of Funerals at Scotmid Co-operative Funeral Directors.
Representative for the National Association of Funeral
Directors (NAFD)

Gareth Brown
(Observer)

Head of Blood, Organ Donation and Sexual Health, Scottish
Government

lan Kearns

Team Leader, Burial Grounds/Registrars, Inverclyde Council.

Helena MacLaren

Miscarriage Association

Ann McMurray

SANDS UK

Dr Mini Mishra Senior Medical Officer, Scottish Government
(Observer)
Tim Morris Chief Executive of Institute of Cemetery and Crematoria

Management (ICCM)

Gillian Morton

Head of Midwifery, NHS Forth Valley

Rick Powell Secretary & Executive Officer of Federation of Burial and
Cremation Authorities. (FBCA)
Garrick Smyth COSLA

Gavin Stevenson

Chief Executive, Dumfries and Galloway Council
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INFANT CREMATION COMMISSION
Local Investigations: Guidance and Expectations
Introduction

1. The Infant Cremation Commission has been established by the Scottish
Government to review the current policies, guidance and practice in Scotland in
relation to the handling of all recoverable remains (ashes) following the cremation of
babies and infants, and to make recommendations for improvement.

2. The Commission has no responsibility for the investigation of specific
incidents or allegations, but Ministers have asked the Commission to provide
guidance to cremation authorities on how such investigations should be conducted.
Specifically, the Commission’s remit includes:

e To give guidance on the conduct of any investigations of historical practice
undertaken by Local Authority or independent crematoria operators

3. The Commission recognises that it is not for it to determine whether any
investigation should be conducted, but simply to provide guidance in the event that
any investigation is established.

4. This document sets down the key principles which the Commission believes
should guide any local investigation undertaken by cremation authorities. In
producing this Guidance the Commission has taken account of the approach taken
by the City of Edinburgh Council in commissioning the Mortonhall Investigation, led
by Dame Elish Angiolini.

5. Under the terms of the Cremation (Scotland) Regulations 1935, ‘cremation
authorities’ (the owners of crematoria) are responsible for the handling of ashes
following cremation.

Key Principles

6. Where a cremation authority has decided to conduct an investigation of
historical practice, that authority should ensure that the investigation adheres to the
following key principles:

¢ Independent and objective: Investigations should be objective and
independent of that cremation authority. The authority should seek to appoint
an individual to lead any investigation who is not directly employed by that
cremation authority and who can be a credible chair for any such
investigation. In considering specific incidents or allegations local
investigations may also wish to undertake, or separately commission, a full
audit of documentary records held by any individual crematorium or cremation
authority. Such audits should be conducted by appropriately qualified
individuals and the findings of such audits should be shared with the affected
individuals and should be detailed in the investigation report.

e Respectful and Sensitive: Investigations should at all times be respectful
and sensitive to bereaved families and other affected individuals.
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Clarity of purpose: Investigations should have a clearly defined remit that is
made publicly available for interested parties.

Timely: Investigations should seek to proceed without undue delay to ensure
that those affected can be assured that progress is being made and that
outcomes will be available in good time. If appropriate the remit for
investigations should include timescales for reporting.

Inclusive and comprehensive: Investigations should seek to take account of
all relevant evidence, including documentary evidence on local practice and
policies, the experience of affected parents and the experience and
perspective of staff involved. All organisations and individuals providing
evidence to the investigation should have sufficient time to do so, and should
receive clear and helpful instructions on how to contribute

Transparent: Investigations should seek to communicate regularly with all
affected or bereaved parents to ensure there is transparency about the work
of the investigation and its progress

Primacy of criminal justice investigations: Investigations should engage
with Police Scotland in circumstances where there is any suggestion of
criminal activity. Where any aspect of a local investigation is also the subject
of inquiry by Police Scotland or consideration by the Procurator Fiscal, those
conducting the local investigation should consider, following consultation with
Police Scotland and/or the PF where appropriate, whether to suspend the
local investigation until that work is complete or a decision is taken that there
is no case to answer or no prosecution will be pursued.

Reporting: Investigation reports should be shared with the commissioning
cremation authority, but should also be published and made available to all
interested parties.

The Commission expects that all relevant organisations, including

cremation authorities and their staff; NHS Boards and their staff; Funeral Directors
and their staff; and members of the public, will engage with local investigations
constructively and positively.
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JOINT OPINION of COUNSEL for the INFANT CREMATION COMMISSION

and THE MORTONHALL INVESTIGATION

in relation to

THE INTERPRETATION OF REGULATION 17 OF THE CREMATION

(SCOTLAND) REGULATIONS 1935

INTRODUCTION

1.

(@)

(@)

(b)

(c)

We have been asked to provide an Opinion on the meaning of “ashes” in
Regulation 17 of the Cremation (Scotland) Regulations 1935 in the case of
the cremation of babies and infants. We have been asked to consider the
application of Regulation 17 in relation to three distinct situations:

A child born alive who dies early in life (“neonatal infant”).

A still-born child (defined in section 56 of the Registration of Births,
Deaths and Marriages (Scotland) Act 1965 as “a child which has
issued forth from its mother after the twenty-fourth week of pregnancy
and which did not at any time after being completely expelled from its
mother breathe or show any other signs of life”).

A non-viable foetus aborted or miscarried at less than 24 weeks
gestation.

We have been asked to provide this Opinion against the background that
there is controversy about whether, at the end of the process of cremation
of non-viable foetuses, still-born children and very young infants, what is
recovered from the cremator contains any of the remains of the baby. We
note that the Commission has encountered at least three possible
scenarios following such a cremation:

There is nothing left at all.

It is possible to identify skeletal remains.

Although a substance remains following the cremation, it is impossible
to say for sure whether what is left in the cremator contains any
tangible element of the baby. The substance could include elements
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of the cremated body, ash from the coffin and ash from items such as
soft toys which were cremated with the baby, or a combination of
these.

NEONATAL INFANTS

3. Cremation of neonatal infants in Scotland is governed by the 1935
Regulations. Regulation 17, so far as material for present purposes,
provides:

“After the cremation of the remains of a deceased person the ashes
shall be given into the charge of the person who applied for the
cremation if he so desires...”

The term “ashes” is also used in the section of the Cremation Act 1902
under which the 1935 Regulations were made (section 7). This provides
that “The Secretary of State shall make regulations ... directing the
disposition or interment of the ashes...”. Section 13 of the 1902 Act also
mentions ashes stating that certain provisions in the Cemeteries Clauses
Act 1847 “shall apply to the disposition or interment of the ashes of a
cremated body, as if it were the burial of a body.”

4. The term “ashes” is not defined in the Act or the Regulations; nor have we
been able to find any case in which the definition of the term in these
Regulations has been considered. In our view there are two possible
interpretations. The first (“the narrow interpretation”) is that it concerns the
remains of the body itself and does not extend to the remains of any
associated item such as the coffin or any item cremated with the body.
The second (“the broad interpretation”) is that it encompasses all that is
raked from the cremator following the cremation of human remains (other
than items which could not, on any view, be regarded as “ashes” such as
the remains of the coffin’s metal fixtures) regardless of whether that
substance is comprised of the remains of the body itself. In our view, the
broad interpretation should be preferred.

5. The aim of statutory interpretation is to ascertain and give effect to the true
meaning of what the legislator has said in the provision to be construed.
The modern understanding of this exercise is to give effect to the
legislator’s purpose: R. (on the application of Quintavalle) v Human
Fertilisation and Embryology Authority [2003] 2 AC 687 per Lord Bingham
of Cornhill and Lord Steyn. The statutory purpose and the general
scheme by which it is to be put into effect are of central importance:
Bloomsbury International Ltd v Sea Fish Industry Authority [2011] 1 WLR
1546, para. 10 per Lord Mance JSC. While an appropriate starting point is
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that language is to be taken to bear its ordinary meaning in the general
context of the statute (R v Secretary of State for the Environment,
Transport and the Regions, ex parte Spath Holme Ltd [2001] 2 AC 349 per
Lord Nicholls of Birkenhead), the words used fall to be read in the context
of the statutory scheme and its overall purpose: Bloomsbury International
Ltd, loc. Cit. Generally speaking, a practical and workable construction,
which avoids absurdity is to be preferred: cp Shannon Realties Ltd v Ville
de St Michel [1924] AC 185 per Lord Shaw; Hatzl v XL Insurance Co Ltd
[2009] EWCA Civ 223.

. The general purpose of the Regulations is to provide a practical scheme
for the regulation of crematoria. The particular purpose of Regulation 17,
in that context, is to direct the disposition or interment of the “ashes” which
follow “the burning of any human remains”: Cremation Act 1902, section 7.
Specifically, Regulation 17 directs that “[a]fter the cremation of the
remains of a deceased person” the ashes shall be disposed of in one of
the ways described in the Regulation. The legislator may be taken to
have understood that, in our culture, human remains may well be
cremated in a container — typically a coffin. The legislator may accordingly
be taken to have understood that what remains after cremation may
include residue both of the human body and of the container in which it
was cremated. We imagine that it would be impossible both as a matter of
practicality - and, perhaps indeed in theory - to separate out those parts of
the residue which are derived from the body of the deceased and those
which derive from the container. An interpretation which, even as a matter
of principle, implied that a distinction fell to be drawn between these two
substances would, it seems to us, be divorced from reality. If that is
correct, then it equally, in our view, must be correct that the residue which
remains after the cremation of the human remains in question should be
characterised as “ashes” for the purposes of Regulation 17 even if, in the
particular circumstances, it is possible that no part of the residue has
been, as a matter of fact, derived from the body. The practical point is that
the Cremation Authority could not know whether or not that was, in fact,
the case. Against that background, it seems to us that the word “ashes”,
as it is used in Regulation 17, should be interpreted as referring to the
residue (other than things, such as metal coffin fixtures, which on no
sensible view would fall to be regarded as “ashes”) left after the cremation
of the remains a deceased person without seeking to distinguish between
residue which derives from the remains of the deceased and residue
which derives from the container or other things cremated with the body.

. We recognise that the relevant dictionary definition of “ashes” is “that
which remains of a human body after cremation...” (Oxford English
Dictionary, second edition). This definition might be taken to support the
narrow interpretation. We also acknowledge that section 13 of the 1902
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Act speaks of the “ashes of a cremated body”, a phrase which might be
taken to imply that the “ashes” are what remains of a “cremated body”.
But it goes without saying that the “ashes” to which Regulation 17 refers
are residue left after the cremation of human remains. Unless a deceased
person has been cremated there will be no “ashes” for the purposes of
Regulation 17. It does not, in our view, follow — in a case where the
deceased person’s body has been cremated in a container such as a
coffin — that the term “ashes” should not or could not be construed to
cover, compendiously, such residue as is left after that cremation, or,
likewise, that the term “ashes of the deceased”, which is used in
Regulation 18, does not cover the ashes which remain after the cremation
of the deceased. We recognise also that breach of Regulation 17 would
constitute a criminal offence (Cremation Act 1902, section 8), and that this
consideration might be taken to support a narrow construction of the
Regulation: see Craies on Legislation, tenth edition at para 19.1.14. Butin
our view, the over-riding point in the context of this case is that the narrow
construction would be practically unworkable. Indeed, it might deprive the
criminal sanction of any practical effect if it were to be necessary for the
prosecutor to prove that the residue left after the cremation of a human
body in a coffin included residue from the body and not (or not only)
residue from the coffin — and that would, itself, be a consideration in favour
of the interpretation which we have preferred.

STILL-BORN CHILDREN

8.

9.

Regulation 16 of the 1935 Regulations makes specific provision for the
cremation of the remains of a still-born child. There is, in our view, serious
doubt as to whether or not Regulation 17 applies 